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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT COURT OF MARYLAND 
 
SHAWN J. TARDY, et al., * 
 
 Plaintiffs, * 
 
 v. *  Civil Case No. 13-cv-02841-CCB 

 
MARTIN O’MALLEY, et al., * 
 
 Defendants. * 
 
* * * * * * * * * * * * * * 
 

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’  
MOTION FOR TEMPORARY RESTRAINING ORDER 

 
The defendants, Governor Martin O’Malley, Attorney General Douglas F. 

Gansler, Colonel Marcus L. Brown, all sued in their official capacities, and the Maryland 

State Police, oppose the plaintiffs’ motion for a temporary restraining order.  The 

plaintiffs cannot satisfy any of the four factors that they are required to meet to obtain 

preliminary injunctive relief.  Moreover, the plaintiffs’ decision to wait until almost six 

months after Chapter 427 of the 2013 Laws of Maryland, the Firearm Safety Act of 2013 

(“Chapter 427”),1 was passed, and more than four months after it was signed into law, to 

bring a challenge on the eve of its effective date precludes them from receiving the 

interim equitable relief that they seek.   

������������������������������������������������������������
1 Chapter 427 was originally introduced as Senate Bill 281, and the plaintiffs continue to 
refer to it by that designation.  Once signed into law by Governor O’Malley, Senate Bill 
281 became Chapter 427. 

Case 1:13-cv-02841-CCB   Document 10   Filed 09/30/13   Page 3 of 32



2 
�

STATEMENT OF FACTS 

Chapter 427 represents a comprehensive effort to amend Maryland’s gun laws to 

enhance public safety, including by the establishment of a handgun qualification license 

for purchasers of handguns, a ban on armor-piercing bullets, a number of provisions 

addressing mental health issues connected with firearms, and several other provisions.   

The plaintiffs in this case challenge two aspects of Chapter 427.  First, the 

plaintiffs challenge a provision that prohibits a Maryland person from, among other 

things, possessing, selling, or receiving “assault long guns,” “assault pistols,” and 

“copycat weapons,” (collectively “assault weapons”) as those terms are specifically 

defined, after October 1, 2013.  Md. Code Crim. Law (“CR”) §§ 4-303(a), 4-301 

(definitions).  That prohibition does not apply to any assault long guns or copycat 

weapons that were lawfully possessed, or for which a purchase order or application to 

purchase was completed, before October 1, 2013.  CR § 4-303(b)(3).  Moreover, licensed 

firearms dealers to whom the law applies may “continue to possess, sell, offer for sale, or 

transfer an assault long gun or copycat weapon that the licensed firearms dealer lawfully 

possessed on or before October 1, 2013.”  CR § 4-303(b)(2). 

Second, the plaintiffs challenge a provision of the law that generally prohibits a 

Maryland person, including a licensed firearms dealer, from, among other things, 

possessing, selling, or receiving “a detachable magazine that has a capacity of more than 

10 rounds of ammunition for a firearm.”  CR § 4-305.  This represents a reduction from 

the existing prohibition on detachable magazines with a capacity of more than 20 rounds. 
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Chapter 427 was enacted in the wake of a series of mass shootings perpetrated by 

individuals using assault weapons and high-capacity magazines, culminating in the 

murder of 20 elementary school students and six teachers at an elementary school in 

Newtown, Connecticut on December 14, 2012.  According to the Connecticut State 

Police, the Newtown shooter used a Bushmaster .223 caliber XM 15-E2S assault rifle 

with a high-capacity 30-round magazine to perpetrate his heinous crime.2   

Chapter 427 was introduced on January 18, 2013 as Senate Bill 281, passed by the 

General Assembly on April 4, 2013, and signed by Governor O’Malley on May 16, 2013.  

See History of Ch. 427, available at 

http://mgaleg.maryland.gov/webmga/frmMain.aspx?pid=billpage&stab=03&id=sb0281&

tab=subject3&ys=2013RS (last visited Sept. 30, 2013).   

ARGUMENT 

I. THE PLAINTIFFS ARE BARRED BY LACHES FROM RECEIVING 
PRELIMINARY INJUNCTIVE RELIEF. 

�
The plaintiffs seek the extraordinary equitable relief of a temporary restraining 

order to preclude the enforcement of Chapter 427 by a motion filed two business days 

before its effective date.  Chapter 427 was passed by the General Assembly almost six 

months ago and signed into law by the Governor more than four months ago.  As 

economically rational as it may have been for the plaintiffs to decide to delay bringing 

������������������������������������������������������������
2 See Ex. A, State of Connecticut Dep’t of Emerg. Srvcs and Public Protection, State 
Police Identify Weapons Used in Sandy Hook Investigation; Investigation Continues, 
Jan. 18, 2013, available at http://www.ct.gov/despp/cwp/view.asp?Q=517284&A=4226 
(last visited Sept. 27, 2013). 
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this challenge until the eve of Chapter 427’s effective date,3 the plaintiffs made that 

decision to sit on their claimed rights, and it should preclude their request for 

extraordinary preliminary equitable relief from this Court.  See, e.g., Quince Orchard 

Valley Citizens Assoc., Inc. v. Hodel, 872 F.3d 75, 79-80 (4th Cir. 1989) (holding that 

district court acted well within its discretion in concluding that much of plaintiffs’ alleged 

“potential harm was a product of its own delay in pursuing this action” where the 

plaintiffs could have taken action in the nine months before their filing); Mills v. Agnew, 

286 F. Supp. 107, 110 (D. Md. 1968) (in denying application for temporary restraining 

order, finding laches to be “an additional reason” for the denial “even if the case were 

otherwise meritorious”); see also Gelineau v. Johnson, 904 F. Supp. 2d 742, 745 (W.D. 

Mich. 2012) (denying an injunction on laches grounds when plaintiffs knew about the 

disputed issue “since early May” and yet failed to act until mid-September). 

II. THE PLAINTIFFS CANNOT SATISFY THE STANDARD FOR GRANTING A 
TEMPORARY RESTRAINING ORDER. 

�
To obtain a temporary restraining order, a plaintiff must establish:  (1) a likelihood 

of success on the merits; (2) that “he is likely to suffer irreparable harm in the absence of 

preliminary relief”; (3) that “the balance of equities tips in his favor”; and (4) that “an 

injunction is in the public interest.”  Winter v. Natural Res. Defense Council, Inc., 555 

U.S. 7, 20 (2008); Real Truth About Obama, Inc. v. FEC, 575 F.3d 342, 346 (4th Cir. 

������������������������������������������������������������
3  The firearms dealer plaintiffs had an economic incentive to delay bringing this 
challenge, as firearms dealers statewide appear to have been the beneficiaries of a 
significant increase in sales of the weapons and magazines at issue in the months leading 
up to the effective date of Chapter 427.     
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2009), vacated on other grounds, Citizens United v. Federal Election Commission, 558 

U.S. 310 (2010).  Before a preliminary injunction may issue, all four of these 

requirements “must be satisfied as articulated” in Winters.  Real Truth, 575 F.3d at 347.    

As to the first requirement, the plaintiff “bears a heavy burden in showing its 

likelihood of success,” and “[a]ny relaxation of its burden, for example to require that 

[plaintiff] show only a possibility that it will eventually prevail, would be inadequate.”  

Real Truth, 575 F.3d at 349 (citing Winter, 129 S. Ct. at 375-76).  Under Winter, the 

“likelihood of success” requirement is “far stricter” than the Blackwelder 4  standard, 

which formerly permitted a plaintiff to obtain preliminary relief upon demonstrating 

“only a grave or serious question for litigation.”  Real Truth, 575 F.3d at 347 (emphasis 

in original).  Similarly, under Winter the moving party must make a “clear showing” that 

it will suffer harm that is irreparable; it is no longer sufficient, as it might have been 

under Blackwelder, for a plaintiff to point to a “possibility” of harm or merely show that 

the plaintiff’s injury will outweigh the defendant’s.  Real Truth, 575 F.3d at 347. 

Whereas the public interest requirement sometimes received little more than pro 

forma consideration under Blackwelder, see Real Truth, 575 F.3d at 347, Winter 

emphasizes the public interest and insists that a court of equity should “‘pay particular 

regard for the public consequences in employing the extraordinary remedy of 

injunction.’”  Winter, 129 S. Ct. at 376-77 (quoting Weinberger v. Romero-Barcelo, 456 

U.S. 305, 312 (1982)).  As further explained in Romero-Barcelo, if the requested 

������������������������������������������������������������
4 Blackwelder Furniture Co. of Statesville v. Selig Mfg. Co., 550 F.2d 189 (4th Cir. 
1977). 
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preliminary injunction “‘will adversely affect a public interest . . . the court may in the 

public interest withhold relief until a final determination of the rights of the parties, 

though the postponement may be burdensome to the plaintiff.’”  456 U.S. at 312 (quoting 

Yakus v. United States, 321 U.S. 414, 440 (1944)). 

A. The Plaintiffs Cannot Identify Irreparable Harm Likely to 
Result from the Denial of a Temporary Restraining Order. 

 
To be eligible for the extraordinary equitable relief of a temporary restraining 

order, the plaintiffs are required to demonstrate that they are “likely to suffer irreparable 

harm in the absence of preliminary relief.”  Winter, 555 U.S. at 20.  This requires a “clear 

showing” the plaintiffs will suffer harm that is irreparable, not the mere possibility of 

irreparable harm.  Real Truth, 575 F.3d at 347.  The plaintiffs do not begin to meet that 

burden.   

As an initial matter, although the plaintiffs attempt to portray the ban on assault 

long guns in Chapter 427 as effectively precluding effective home self-defense, their 

claims not only lack any legitimate evidentiary support but also contradict the Supreme 

Court’s decision in District of Columbia v. Heller, 554 U.S. 570 (2008).  In Heller, as 

discussed more fully below, the Supreme Court identified handguns as the type of firearm 

“that is overwhelmingly chosen by American society” for the lawful purpose of self-

defense of the home.  Heller, 554 U.S. at 628.  Although the plaintiffs cite this language 

repeatedly, they misapprehend its meaning in arguing that it somehow supports their 

claim that assault weapons are constitutionally necessary for home self-defense.  To the 

contrary, it was the status of handguns as the single class of firearms “overwhelmingly 
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chosen by American society” for self-defense within the home that rendered their 

complete ban unconstitutional.  The Supreme Court thus identified handguns—to the 

necessary exclusion of any other class of firearms—as uniquely chosen over all other 

classes of firearms for home self-defense.  Far from supporting their claims, the Supreme 

Court’s holding precludes a finding that any other class of firearms has the same status as 

handguns with respect to home self-defense.  Chapter 427’s bans on assault long guns 

and high-capacity detachable magazines do not interfere with the right recognized in 

Heller. 

Moreover, each of the individual plaintiffs, and the individual members of the 

organizational plaintiffs, have the right under Maryland law to make application to 

purchase before October 1, 2013 any of the firearms at issue, and to take delivery of the 

weapons after October 1, 2013.  The plaintiffs, who filed this action several days before 

October 1, 2013, have not made any showing that they could not make application before 

that date to purchase any of the items they claim they would like to purchase after 

October 1, 2013.  Even if they could identify a need for a specific assault weapon after 

October 1, 2013, they have not been prohibited to date from purchasing it, and have not 

provided any explanation for why they could not have done so. 

Furthermore, each of the individual plaintiffs admits to currently owning both 

assault weapons and “multiple” high-capacity detachable magazines.  See Memorandum 

in Support of Plaintiffs’ Motion for Temporary Restraining Order (“Plaintiffs’ 

Memorandum”) (ECF No. 3-1) at 6-8.  Chapter 427 does not make unlawful the 

plaintiffs’ continued possession or use (for lawful purposes) of those assault weapons and 
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magazines before or after its effective date.  As a result, even after October 1, 2013, all of 

the individual plaintiffs will have the full use of assault weapons and high-capacity 

detachable magazines for purposes including home self-defense.  Thus, even assuming 

these plaintiffs were ultimately able to show that the wide availability for purchase of 

handguns and numerous types of long guns that are not assault weapons is somehow 

insufficient for purposes of defending themselves in their homes, they have not identified 

any conceivable “irreparable” harm from being prohibited from acquiring further assault 

weapons and magazines before a preliminary injunction—or even a final resolution on 

the merits—can be considered. 

With respect to the dealer plaintiffs, each has offered at most the possibility of 

economic harm arising from the inability to accrue additional profit from the sale of such 

assault weapons and high-capacity detachable magazines before the Court can consider 

the merits of a preliminary or permanent injunction.5  Plaintiffs’ Memorandum at 9-10.  

That monetary harm does not qualify as irreparable harm.  See Hughes Network Sys., Inc. 

v. InterDigital Commc’ns Corp., 17 F.3d 691, 694 (4th Cir. 1994).  Moreover, firearm 

dealers would be able to alter magazines to reduce their capacity, as has been done in the 

past to comport with the current 20-round limit.  Nor have any of the organizational 

plaintiffs identified any possibility of irreparable harm that is likely to occur before the 

Court is able to consider the merits of a preliminary injunction.  

������������������������������������������������������������
5 These claims of economic harm from the firearms dealers are particularly ironic given 
the significant surge in sales of the weapons and magazines at issue in the months leading 
up to the effective date of Chapter 427. 
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Further evidence of the lack of irreparable harm comes in the delay in the 

plaintiffs’ filing of this lawsuit, by which they have attempted to create an entirely 

unnecessary alleged need for immediate review.  Even if a “particular period of delay” 

does not rise to the level of laches that would “bar a permanent injunction, it may still 

indicate an absence of the kind of irreparable harm required to support a preliminary 

injunction.”  Quince Orchard, 872 F.3d at 79-80 (quoting Citibank, 756 F.2d at 276).  

Thus, a “[l]ack of diligence, standing alone, may . . . preclude the granting of preliminary 

injunctive relief, because it goes primarily to the issue of irreparable harm . . . .”  Quince 

Orchard, 872 F.3d at 80 (quoting Majorica, S.A. v. R.H. Macy & Co., 762 F.2d 7, 8 (2d 

Cir. 1985)).  “‘Since an application for preliminary injunction is based upon an urgent 

need for the protection of [a] Plaintiff’s rights, a long delay in seeking relief indicates that 

speedy action is not required.’”  Quince Orchard, 872 F.3d at 80 (quoting Skehan v. Bd. 

of Trustees of Bloomsburg State College, 353 F. Supp. 542, 543 (M.D. Pa. 1973)). 

In this case, Chapter 427 was passed by the General Assembly in early April 2013, 

and was the focus not only of significant press attention, but of vigorous objections 

during the legislative process by the very organizational plaintiffs bringing this case.6   

Notwithstanding their keen awareness of, and vehement opposition to, this legislation 
������������������������������������������������������������
6  See, e.g., Ex. B, Maryland Shall Issue, Press Release, Apr. 4, 2013, available at 
https://marylandshallissue.com/2013/04/last-chance-to-stop-sb281/ (last visited Sept. 30, 
2013); Ex. C, National Rifle Assoc. Institute for Legislative Advocacy, Press Release, 
Mar. 8, 2013 (describing activities of NRA-ILA working “tirelessly” with “Maryland 
State Rifle and Pistol Association (MSRPA), Maryland Shall Issue (MSI) and Associated 
Gun Clubs of Baltimore (AGC)” to defeat what became Chapter 427), available at 
http://www.nraila.org/legislation/state-legislation/2013/3/maryland-second-amendment-
supporters-actively-fight-governors-gun-grab-in-annapolis-fight-is-far-from-over.aspx 
(last visited Sept. 30, 2013). 
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even before it was enacted, the plaintiffs made a calculated decision to wait to bring their 

legal challenge until the eve of the law’s effective date.  These facts evidence the absence 

of any true irreparable harm.  Quince Orchard, 872 F.3d at 79-80.   

The plaintiffs’ inability to establish any risk of irreparable harm, much less the 

likelihood of irreparable harm they are required to prove, mandates the denial of their 

motion for a temporary restraining order. 

B. The Plaintiffs Cannot Establish that They Are Likely to Succeed 
on the Merits. 

 
In addition to establishing the likelihood of irreparable harm, to be eligible for a 

temporary restraining order, the plaintiffs must carry “a heavy burden” to demonstrate a 

“likelihood of success,” not merely the possibility of success, on the merits of their 

claims.  Real Truth, 575 F.3d at 349.  The plaintiffs cannot carry that burden. 

The Second Amendment provides:  “A well regulated Militia, being necessary to 

the security of a free State, the right of the people to keep and bear Arms, shall not be 

infringed.”  U.S. Const. amend. II.  In Heller, the Supreme Court reviewed a District of 

Columbia law that imposed a “complete prohibition” on the possession of handguns in 

the home.  554 U.S. at 629.  After engaging in a lengthy textual and historical analysis of 

the Second Amendment, the Court concluded: (1) that the amendment codified a pre-

existing right, id. at 592; (2) that this right is an individual right, not dependent on militia 

service, id.; and (3) that, “whatever else [the Second Amendment] leaves to future 

evaluation, it surely elevates above all other interests the right of law-abiding, responsible 

citizens to use arms in defense of hearth and home,” id. at 635.  As a result, the Supreme 
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Court held that that the District could not ban handguns, the class of arms “that is 

overwhelmingly chosen by American society” for the lawful purpose of self-defense in 

the home.  Id. at 628.   

Although the Supreme Court declined to speculate about other conduct that might 

fall within the protection of the Second Amendment, id., the Court observed that, 

notwithstanding the amendment’s unconditional language, “the right was not a right to 

keep and carry any weapon whatsoever in any manner whatsoever and for whatever 

purpose.”  Id. at 626.  Indeed, the Court identified, by way of example, a number of types 

of laws that it presumed would fall outside the protection of the amendment.  First, the 

Court observed that a majority of nineteenth-century courts had upheld the 

constitutionality of complete prohibitions on the carry of concealed weapons.  See id. 

Second, the Court identified as “presumptively lawful regulatory measures”:  

(i) longstanding bans on “the possession of firearms by felons and the mentally ill”; 

(ii) bans on “the carrying of firearms in sensitive places such as schools and government 

buildings”; and (iii) “laws imposing conditions and qualifications on the commercial sale 

of arms.”  Heller, 554 U.S. at 626-27 & n.26.  Third, the Court recognized that the right 

was limited to weapons “in common use at the time,” a recognition supported by “the 

historical tradition of prohibiting the carrying of ‘dangerous and unusual weapons.’” Id. 

at 627 (quoting 4 Blackstone, Commentaries on the Laws of England 148-149 (1769)). 

The Court’s list, which contained only “examples” of presumptively lawful regulations, 

did “not purport to be exhaustive.” Id. at 627 n.26. 
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Two years after Heller, in McDonald v. City of Chicago, the Supreme Court held 

that the individual Second Amendment right is “fully applicable to the States.” ___ U.S. 

___, 130 S. Ct. at 3026 (2010). Although McDonald did not further clarify the 

substantive scope of the Second Amendment right, it promised that “‘state and local 

experimentation with reasonable firearms regulation will continue under the Second 

Amendment.’” Id. at 3047 (quoting Brief of State of Texas, et al. as Amici Curiae at 23). 

The Court of Appeals for the Fourth Circuit has adopted a two-pronged approach 

to analyzing laws under the Second Amendment. Woollard v. Gallagher, 712 F.3d 865, 

874-75 (4th Cir. 2013); United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010).  

Under this approach, the first question is “whether the challenged law imposes a burden 

on conduct falling within the scope of the Second Amendment’s guarantee.” Chester, 628 

F.3d at 680 (internal quotation marks omitted).  If not, the challenged law is valid.  Id.  If, 

on the other hand, the burdened conduct is found to be within the scope of the 

Amendment, then the second prong requires the application of “an appropriate form of 

means-end scrutiny.”   Id.   The Fourth Circuit—like nearly every other federal court to 

have considered the question—has adopted intermediate scrutiny as the appropriate test 

for regulations affecting behavior that implicates the Second Amendment right, but that is 

outside the core of in-home self-defense by law-abiding citizens.  United States v. 

Masciandaro, 638 F.3d 458, 471 (4th Cir. 2011).  Under that test, the government bears 

the burden of demonstrating that the challenged regulation “is reasonably adapted to a 

substantial government interest.” Id.; see also Chester, 628 F.3d at 683 (under 
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intermediate scrutiny, “the government must demonstrate . . . that there is a ‘reasonable 

fit’ between the challenged regulation and a ‘substantial’ government objective”). 

i. The Plaintiffs Are Not Likely to Succeed on the Merits in 
Challenging the Assault Weapons Ban. 

 
Chapter 427 expands the longstanding (and never challenged) assault pistol ban to 

apply to a list of newly-prohibited assault long guns, Md. Code Ann., Pub. Safety (“PS”) 

§ 5-101(r)(2),7 and “copycat weapons” as defined in CR § 4-301(e).  The assault weapons 

ban does not offend the Second Amendment because the only firearms it prohibits are 

“dangerous and unusual weapons” that are largely unrelated to home self-defense, at least 

as that term is commonly understood.  In fact, the Supreme Court’s decision in Heller 

strongly implies that Court’s understanding that these military-style assault weapons are 

outside the protections of the Second Amendment: 

It may be objected that if weapons that are most useful in military 
service—M-16 rifles and the like[8]—may be banned, then the Second 
Amendment right is completely detached from the prefatory clause. But 
as we have said, the conception of the militia at the time of the Second 
Amendment’s ratification was the body of all citizens capable of 
military service, who would bring the sorts of lawful weapons that they 
possessed at home to militia duty. It may well be true today that a 
militia, to be as effective as militias in the 18th century, would require 
sophisticated arms that are highly unusual in society at large. Indeed, it 
may be true that no amount of small arms could be useful against 
modern-day bombers and tanks. But the fact that modern developments 
have limited the degree of fit between the prefatory clause and the 
protected right cannot change our interpretation of the right. 

������������������������������������������������������������
7 This list is found at § 5-101(p)(2) of the Public Safety Article through October 1, 2013, 
and thereafter at § 5-101(r)(2). 
8 The M-16 rifle is, for purposes of this analysis, essentially the military version of the 
AR-15, an assault weapon specifically banned by Senate Bill 281. See Heller v. District 
of Columbia, 670 F.3d 1244, 1263 (D.C. Cir. 2011) (“Heller II”) (discussing similarities 
between M-16 and AR-15). 
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Heller, 554 U.S. at 627-28. Thus, the Supreme Court assumed—and apparently 

considered the proposition to be so unassailable as to require no explanation—that 

military-style assault weapons such as those prohibited by Chapter 427 are outside of the 

protection of the Second Amendment and may be banned.  See People v. James, 94 Cal. 

Rptr. 3d 576, 586 (Cal. Ct. App. 2009) (relying on the above-quoted passage from Heller 

to determine that assault weapons are not protected by the Second Amendment); see also 

Kodak v. Holder, 342 Fed. Appx. 907, 908 (4th Cir. 2009) (unpublished) (relying on this 

analysis from Heller to reject a claim that a federal ban on armor-piercing ammunition is 

unconstitutional).  

Moreover, even if assault weapons are within the scope of the Second 

Amendment’s protection, there is more than sufficient evidence to support a “substantial 

relationship or reasonable ‘fit’ between, on the one hand, the prohibition on assault 

weapons . . . and, on the other, [the State’s] important interests in protecting police 

officers and controlling crime.”  Heller II, 670 F.3d at 1262 (affirming constitutionality 

of District of Columbia’s ban on assault weapons).  That conclusion is supported by 

evidence presented to the General Assembly in enacting Chapter 427.  For example, the 

standing committees of the General Assembly with jurisdiction to consider Senate Bill 

281 (the Senate Judicial Proceedings Committee and, operating jointly, the House 

Judiciary and the Health and Governmental Operations Committees) received testimony 

that design features of assault weapons contribute to their lethality and that “the greater 

the ammunition capacity of the firearm used in a mass shooting, the more victims were 
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injured or killed by gunfire.”9  There was also testimony about the dangers that assault 

weapons present to law enforcement.10  Moreover, the General Assembly also relied on 

social science research that supported assault weapons bans in other jurisdictions.  See, 

e.g., Heller II, 670 F.3d at 1262-63 (discussing social science literature supporting D.C.’s 

assault weapon ban); Christopher S. Koper, America’s Experience with the Federal 

Assault Weapons Ban, in Reducing Gun Violence in America: Informing Policy with 

Evidence and Analysis, 167 (2013) (discussing federal assault weapons ban); Christopher 

S. Koper & Jeffrey A. Roth, The Impact of the 1994 Federal Assault Weapons Ban on 

Gun Violence Outcomes: An Assessment of Multiple Outcome Measures and Some 

Lessons for Policy Evaluation, 17 J. of Qualitative Criminology 33 (2001) (same). 

Therefore, even if a law banning assault weapons is subject to Second Amendment 

scrutiny, it would still be constitutional.   

ii. The Plaintiffs Are Not Likely to Succeed on the Merits in 
Challenging the Ban on High-Capacity Magazines. 

 
Chapter 427 defines a detachable magazine as “an ammunition feeding device that 

can be removed readily from a firearm without requiring disassembly of the firearm 

������������������������������������������������������������
9 Ex. D, Testimony of Daniel W. Webster, Professor, Johns Hopkins Bloomberg School 
of Public Health and Director of the Johns Hopkins Center for Gun Policy and Research, 
at 5 (hereinafter, “Webster Testimony”) (and sources cited therein). 
10 Baltimore County Police Chief James W. Johnson presented oral testimony to the 
General Assembly that mirrored his recent congressional testimony in support of a 
federal assault weapons ban.  See Testimony for Chief Jim Johnson, Baltimore County, 
Maryland Chair, National Law Enforcement Partnership to Prevent Gun Violence to the 
U.S. Senate Judiciary Committee (Jan. 30, 2013) available at 
http://www.judiciary.senate.gov/pdf/1-30-13JohnsonTestimony.pdf.  
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action or without the use of a tool, including a bullet or a cartridge.”  CR § 4-301(f).  The 

law then states that a person “may not manufacture, sell, offer for sale, purchase, receive, 

or transfer a detachable magazine that has a capacity of more than 10 rounds of 

ammunition for a firearm.” CR § 4-305(b).  The effect is a ban in the State of Maryland 

(with exceptions for law enforcement) on detachable magazines holding more than 10 

rounds, referred to as high-capacity detachable magazines.11  Current law, effective until 

October 1, 2013, restricts magazines to no more than 20 rounds.  Thus, the effect of the 

new law is to reduce the limit from 20 rounds to 10 rounds, the constitutional significance 

of which the plaintiffs fail to address at all.  

As an initial matter, it is far from clear that a high-capacity detachable magazine 

qualifies as an “arm” subject to protection under the Second Amendment at all.  A high-

capacity magazine is neither a weapon itself, nor—given that weapons can be operated 

with lower-capacity magazines—is it required to operate a weapon.  If a ban on high-

capacity magazines does not implicate the Second Amendment right, the plaintiffs’ 

challenge would be subject only to rational basis scrutiny. 

Even if it were to be assumed that high-capacity detachable magazines are entitled 

to protection under the Second Amendment, their prohibition would survive intermediate 

scrutiny because there is a substantial relationship between curtailing the use of high-

capacity detachable magazines and the State’s objectives of controlling crime and 

protecting law enforcement officers.  See Heller II, 670 F.3d at 1262-64 (affirming 

������������������������������������������������������������
11 The plaintiffs refer to such magazines as “standard-capacity” magazines.  Semantics 
aside, the issue is detachable magazines holding more than 10 rounds. 
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constitutionality of District of Columbia’s ban on high-capacity detachable magazines, 

citing evidence that they “significantly” increase danger to others, including when used 

for self-defense); Woollard, 712 F.3d at 877 (Given the extent of gun violence in 

Maryland, “we can easily appreciate Maryland’s impetus to enact measures aimed at 

protecting public safety and preventing crime, and we readily conclude that such 

objectives are substantial governmental interests.”).  The social science evidence 

described above in connection with the assault weapons discussion also support this 

“substantial relationship.”   

Indeed, although high-capacity detachable magazines may be in common use, they 

serve to make the arms to which they attach significantly more dangerous.  Many of the 

recent high-profile mass shootings were accomplished by use of these high-capacity 

magazines that allowed the perpetrators to maim and kill many people very quickly 

without having to pause to change the magazine, including those in Tucson, Arizona; 

Aurora, Colorado; Newtown, Connecticut; and, most recently, Chicago, Illinois.12   

By contrast, it would seem that high-capacity detachable magazines have little if 

any nexus to standard home self-defense.  See Webster Testimony, supra note 9 at 5 

(citing Arthur L. Kellerman, et al., Weapon Involvement in Home Invasion Crimes, 273 J. 

������������������������������������������������������������
12 See Mark Follman & Gavin Aronsen, “A Killing Machine”:  Half of All Mass Shooters 
Used High-Capacity Magazines, Mother Jones, Jan. 30, 2013, available at 
http://www.motherjones.com/politics/2013/01/high-capacity-magazines-mass-shootings 
(last visited Sept. 27, 2013); Ex. E, Amanda Watts, CNN, Chicago Shooting: 4 Suspects 
Arrested, Charged, Sept. 24, 2013 (reporting Chicago Police Superintendent as stating 
that Chicago shooting involved “[a]n assault-style rifle with a high-capacity magazine”), 
available at http://www.cnn.com/2013/09/23/justice/chicago-shooting/index.html (last 
visited Sept. 27, 2013). 
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Am. Med. Assoc. 1759 (1995)).  The plaintiffs’ claim that individuals using firearms for 

home defense are likely to need to fire more than 10 rounds at a time because they are 

likely to be panicked and miss with most of their shots—and thus hit things or people 

other than the intruders at whom they are aiming—hardly supports an argument for a 

constitutional right to access to even more rounds that are likely to be misfired before 

having to change magazines.  Moreover, there is no evidentiary support for the plaintiffs’ 

claim that home self-defense requires access to more than 10 rounds at a time.  In 

contrast to the clear utility of such high-capacity magazines in perpetrating mass 

shootings, the plaintiffs have not presented any evidence that home invasion self-defense 

generally requires the use of more than 10 rounds.  The plaintiffs have thus failed to carry 

their burden of demonstrating a likelihood of success on the merits. 

iii. The Plaintiffs Are Not Likely to Succeed on the Merits of 
their Equal Protection Claim. 

 
The plaintiffs have also failed to demonstrate a likelihood of success on the merits 

of their equal protection claim, in which they assert that Chapter 427 draws an 

impermissible distinction between retiring law enforcement officers and other citizens.  

Compl. (ECF No. 1) ¶¶ 88-91.13  To the contrary, there is ample basis in both fact and 

������������������������������������������������������������
13 In addition to challenging the distinction addressed in this section, which is the sole 
focus of the plaintiffs’ request for a temporary restraining order, the complaint mentions 
the provision of Chapter 427 exempting United States government personnel, members of 
the armed forces or national guard, and active duty law enforcement personnel.  CR 
§ 4-302(1).  Although the complaint is not without ambiguity, it does not appear that the 
plaintiffs are challenging this exemption.  Regardless, because this exemption is not 
raised by the plaintiffs’ motion for temporary restraining order, it is not addressed in this 
memorandum. 
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law for this distinction, which would survive heightened scrutiny, but need satisfy only 

rational basis scrutiny.   

The distinction about which the plaintiffs complain with respect to the assault 

weapons ban is much narrower than implied by their discussion.  Chapter 427 allows as 

an exception to the ban on the transfer of an assault weapon the transfer from a law 

enforcement agency to a retiring law enforcement officer only:  (1) on that officer’s 

retirement, not at any time thereafter; and only (2) if the assault weapon or detachable 

magazine was purchased or obtained “for official use with the law enforcement agency 

before retirement.”  CR § 4-302(7).  Thus, this exception does not allow all retired law 

enforcement officers to obtain as many assault weapons as they like, nor is the exception 

connected to a need for home self-defense.  Instead, this is a narrow exception allowing 

law enforcement officers who had official use of a particular assault weapon before their 

retirement—for use in protecting public safety—to receive that service weapon upon 

retirement.14   

Such retiring law enforcement officers are not similarly situated with other 

citizens with respect to the receipt of such service weapons for numerous reasons, 

beginning with the fact that—to be eligible to receive such assault weapons or detachable 

magazines—they must have used those weapons or magazines in connection with their 

statutory duties to protect public safety.  See PS § 2-301(a) (defining the duties of the 
������������������������������������������������������������
14 This requirement makes the Maryland law significantly narrower than the California 
provision held unconstitutional in Silveira v. Lockyer, 312 F.3d 1052, 1090-91 (9th Cir. 
2002).  That law “would [have] permit[ted] the transfer of any number of assault 
weapons to any peace officer, regardless of whether that officer had ever come into 
contact with the weapons being acquired.”  Id. at 1091. 
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members of the Department of State Police as including the duties to “preserve the public 

peace,” “detect and prevent the commission of crime,” “apprehend and arrest criminals,” 

and “preserve order at public places”).   

Law enforcement officers are further differentiated by their experience of having 

been entrusted with the statutory duty to protect public safety, and the statutory authority 

to detain, arrest, and use force against other citizens to carry out their duties to protect 

public safety.  Id.; see also PS § 3-101(e) (defining “law enforcement officer” as an 

individual who is a member of a law enforcement agency and “is authorized by law to 

make arrests”).  Thus, law enforcement officers are “not to be equated with a private 

person engaged in routine public employment or other common occupations of the 

community who exercises no broad power over people generally.”  Foley v. Connelie, 

435 U.S. 291, 298 (1978) (internal quotations omitted).   

Maryland law enforcement officers are also differently situated than other citizens 

when it comes to the use of, and training with respect to, firearms.  To be allowed to 

carry a firearm as a law enforcement officer in Maryland—including an assault weapon 

that could be transferred under CR § 4-302(7)—one has to successfully complete 

extensive firearms classroom instruction, training, and qualification on that firearm, 

COMAR 12.04.02.03A, and then submit to firearms training every year thereafter, 

COMAR 12.04.02.08A; see also COMAR 12.04.02.06A (requirements applicable to long 

guns); COMAR 12.04.02.06B(2) (initial training from 7-35 hours depending on the type 

of long gun); COMAR 12.04.02.06B(3) (minimum rounds fired requirements ranging 

from 50-350 rounds); COMAR 12.04.02.07 (course of fire requirements).  Failure to 
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complete annual training on a firearm results in seizure of that firearm until successful 

completion of training is completed.  COMAR 12.04.02.08E.  Maryland law enforcement 

officers, unlike other Marylanders, also are required to receive—as part of their 

classroom instruction on firearms—training on the rules for the use of deadly force, 

judgmental training on the use of deadly force, and “emotional, mental, and 

psychological preparation needed for the possibility of a deadly force shooting situation.”  

COMAR 12.04.02.10C.  These extensive, annual training requirements imposed on 

Maryland’s law enforcement officers over the course of their careers differentiate them 

from other citizens with respect to firearm safety.  See  Cabell v. Chavez-Salido, 454 U.S. 

432, 443-444 (1982) (“The general law enforcement character of all California ‘peace 

officers’ is underscored by the fact that all have the power to make arrests  and all receive 

a course of training in the exercise of their respective arrest powers and in the use of 

firearms.”) (internal citations omitted); Bell v. Maryland, 378 U.S. 226, 327-328 (1964) 

(“Instead of attempting to take the law into their own hands, people have been taught to 

call for police protection to protect their rights wherever possible”). 

When considering challenges to state laws under the Equal Protection Clause, 

“[t]he general rule is that legislation is presumed to be valid and will be sustained if the 

classification drawn by the statute is rationally related to a legitimate state interest.”  City 

of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985).  Accordingly, the 

distinctions drawn between law enforcement officers and other citizens in Chapter 427 

easily pass constitutional muster.  See, e.g., Williams v. Puerto Rico, 910 F. Supp. 2d 386, 

398-399 (D.P.R. 2012) (holding that Puerto Rico’s Weapons Act of 2000, P.R. Laws 
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Ann. tit 25, §§ 455-460(k), which creates different weapons permitting procedures for 

government officials than other citizens, does not violate the Equal Protection Clause);  

Pizzo v. City & County of San Francisco, 2012 U.S. Dist. LEXIS 173370 (N.D. Cal. Dec. 

5, 2012) (unpublished) (granting summary judgment to city defendants in case involving 

equal protection challenge to (a) sections of the California Penal Code that create an 

exception to concealed and loaded carry laws for honorably retired police officers with 

concealed carry permits and (b) the Federal Law Enforcement Officers Safety Act, 18 

U.S.C. §§ 926B & 926C, which allows qualified federal law enforcement officers—both 

active and retired—to carry concealed firearms notwithstanding applicable state laws); 

see also Hodges v. Colorado Springs, 1992 U.S. App. LEXIS 10105, 2-3 (10th Cir. Colo. 

May 4, 1992) (unpublished) (“The differences between the duties of police officers and 

civilian employees demonstrate that the two groups are not similarly situated for equal 

protection analysis.”).15 

Finally, even if the plaintiffs’ equal protection challenge were to succeed, the 

provision would clearly be severable.  Indeed, that was the result of the only case on 

which the plaintiffs rely for their equal protection claim.  See Silveira, 312 F.3d at 

1091-92.  The Maryland Court of Appeals has held that, “even in the absence of an 

express severability clause in legislation that is found defective in some severable part, 

������������������������������������������������������������
15 The plaintiffs argue that strict scrutiny must be applied here because, in their view, 
these distinctions implicate a fundamental right to bear arms.  However, there is no 
fundamental right to bear assault weapons and detachable magazines of more than 10 
rounds, for reasons discussed above.  See Hightower v. City of Boston, 693 F.3d 61, 83 
(1st Cir. 2012) (“Given that the Second Amendment challenge fails, the equal protection 
claim is subject to rational basis review”). 

Case 1:13-cv-02841-CCB   Document 10   Filed 09/30/13   Page 24 of 32



23 
�

there ‘is a strong presumption that if a portion of an enactment is found to be invalid, the 

intent is that such portion be severed.’”  Muskin v. State Dept. of Assessments & 

Taxation, 422 Md. 544, 554 n.5 (2011) (quoting Board of Supervisors of Elections v. 

Smallwood, 327 Md. 220, 245 (1992)).  The Maryland Code similarly provides that the 

“provisions of all statutes enacted after July 1, 1973 are severable unless the statute 

specifically provides that its provisions are not severable.”  Md. Code Ann., art. I, § 23.   

The plaintiffs are not likely to succeed on the merits of their equal protection 

claim. 

iv. The Plaintiffs Are Not Likely to Succeed on the Merits of 
their Due Process Claim. 

 
The plaintiffs have also failed to demonstrate a likelihood of success on the merits 

of their due process claim, in which they argue that Chapter 427’s list of assault weapons 

is unconstitutionally vague.  The plaintiffs’ challenge fails because:  (1) the list of assault 

weapons is not new, but has been a part of Maryland law since 1996; (2) the plaintiffs 

have not had any difficulty determining the applicability of the list to their own gun 

collections; (3) the language is not vague or ambiguous; and (4) even if the term “copies” 

were vague or ambiguous, the State has issued guidance as to its interpretation. 

“It is a basic principle of due process that an enactment is void for vagueness if its 

prohibitions are not clearly defined.”  Grayned v. City of Rockford, 408 U.S. 104 (1972).  

The “void for vagueness doctrine addresses at least two connected but discrete due 

process concerns:  first, that regulated parties should know what is required of them so 

they may act accordingly; second, precision and guidance are necessary so that those 
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enforcing the law do not act in an arbitrary or discriminatory way.”  Federal 

Communications Commission v. Fox TV Stations, 132 S. Ct. 2307, 2317 (2012).  Thus, 

the Supreme Court found the FCC’s attempts to enforce against television networks 

standards that changed over time without warning—from initially placing emphasis on 

whether broadcasts dwelled on or repeated offending content to a focus on “fleeting 

expletives”—failed to comply with due process because it afforded “no notice to [the 

networks] that a fleeting expletive or a brief shot of nudity could be actionably indecent.”  

Id. at 2318. 

However, courts “do not hold legislators to an unattainable standard when 

evaluating enactments in the face of vagueness challenges.”  Wag More Dogs, LLC v. 

Cozart, 680 F.3d 359, 371 (4th Cir. 2012).  “[B]ecause we are condemned to the use of 

words, we can never expect mathematical certainty from our language.”  Id. (internal 

quotation omitted).  Thus, “‘[a] statute need not spell out every possible factual scenario 

with ‘celestial precision’ to avoid being struck down on vagueness grounds.’”  United 

States v. Hager, 721 F.3d 167, 183 (4th Cir. 2013) (quoting United States v. Whorley, 550 

F.3d 326, 334 (4th Cir. 2008)).  A statute “‘must be construed, if fairly possible, so as to 

avoid not only the conclusion that it is unconstitutional, but also grave doubts upon that 

score.’”  Hager, 721 F.3d at 183 (quoting United States v. Aguilar, 585 F.3d 652, 658 

(4th Cir. 2009)).  Thus, if any aspect of a statute could be deemed vague, a “federal court 

must ‘consider any limiting construction that a state court or enforcement agency has 

proffered.’”  Martin v. Lloyd, 700 F.3d 132, 136 (4th Cir. 2012) (quoting Village of 

Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494 n.5 (1983)).  
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Furthermore, outside of the First Amendment context, “courts will not hold a statute void 

for vagueness ‘if the person challenging it had sufficient warning that his own conduct 

was unlawful.’”  United States v. Joliff, 548 F. Supp. 229, 230 (D. Md. 1981) (quoting 

Robinson v. Berman, 594 F.2d 1, 2 (1st Cir. 1979)). 

Based on these standards, Chapter 427 is clearly constitutional.  Although the 

plaintiffs complain of the list of assault long guns as though it was newly enacted in 

Chapter 427, the list has been part of Maryland law since 1996, originally added as 

§ 441(d) of then-Article 27 of the Maryland Code, which defined “assault weapon” as 

including “any of the following specific firearms or their copies.”  That definition—

contained in § 5-101(p)(2) of the Public Safety Article of the Maryland Code until 

October 1, 2013, and thereafter in § 5-101(r)(2)—has served for many years to apprise 

individuals and firearms dealers of which long guns could be transferred only after first 

submitting to the MSP a completed firearm application and waiting up to seven days for a 

response.  See PS § 5-101(r) (defining “regulated firearm”); § 5-117 (requiring 

submission of firearm application before purchase or transfer of a regulated firearm); 

§ 5-118 (firearm application requirements); § 5-123(a) (prohibiting sale or transfer of 

regulated firearms until seven days after submission of firearm application to the MSP).  

The penalty for violating the regulated firearms law—by, for example, selling a “copy” 

of an assault weapon without submitting a firearm application—is up to five years 

imprisonment and a $10,000 fine.  PS § 5-144.16  By contrast, the penalty for violating 

������������������������������������������������������������
16 Through September 30, 2013, this provision appeared at § 5-143 of the Public Safety 
Article of the Maryland Code.  Beginning October 1, 2013, it appears at § 5-144. 
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the assault weapons ban is up to 3 years imprisonment and a fine of up to $5,000.  CR 

§ 4-306(a).  Thus, the same list the plaintiffs now claim to be too vague to comply with is 

one that Marylanders have actually been complying with for many years, under threat of 

even greater criminal penalties than those imposed under Chapter 427. 

Moreover, the affidavits of the plaintiffs themselves demonstrate that they have 

little difficulty in determining which weapons do and do not fit within the definition of an 

assault long gun.  For example, plaintiff Andrew Turner’s declaration states that he 

“currently own[s] three regulated long guns which are classified as ‘assault weapons’ by 

SB 281,” (ECF No. 3-2, ¶ 3); plaintiff Shawn Tardy’s declaration states that he “currently 

own[s] one regulated long gun which is classified as an ‘assault weapon’ by SB 281,” 

(ECF No. 3-3, ¶ 3); plaintiff Matthew Godwin’s declaration states that he “currently 

own[s] regulated long gun which are classified as ‘assault weapons’ by SB 281,” (ECF 

No. 3-4, ¶ 3); plaintiff Carol Wink’s declaration states that “regulated long guns 

classified as ‘assault weapons’ by SB 281 represent a substantial number of all long guns 

sold by Wink’s Sporting Goods,” a firearms dealer she operates (ECF No. 3-5, ¶ 4); and 

plaintiff Stephen Schneider, President of the Maryland Licensed Firearms Dealers 

Association, Inc., signed a declaration stating that “regulated long guns classified as 

‘assault weapons’ by SB 281 represent a substantial number of all long guns sold by 

MLFDA’s individual members” (ECF No. 3-6, ¶ 6).  None of these plaintiffs appear to 

have had any difficulty identifying with particularity long guns “classified as ‘assault 

weapons’ by” Chapter 427. 
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The reason none of these plaintiffs had difficulty identifying which long guns are 

classified assault weapons, and why the definition of assault weapons has been in place 

successfully for many years, is that it is not vague.  Assault long guns are defined as any 

of the weapons specifically listed and, because model names and manufacturers can 

change so quickly, their “copies.”  Moreover, even if “copies” could have given rise to 

some ambiguity, the Attorney General of Maryland has provided guidance, followed by 

the MSP, that a copy requires more than cosmetic similarity, but instead requires that a 

listed weapon shares “a similarity between the internal components and function of the 

firearm in question.”  See Ex. F, Regulated Firearms—Assault Weapons—Whether a 

Weapon Is a “Copy” of a Designated Assault Weapon and Therefore Subject to the 

Regulated Firearms Law, 95 Atty. Gen. Md. 101, 108 (2010).  In other words, an unlisted 

weapon must have interchangeable internal parts with a listed weapon to qualify as a 

copy, not merely a similar appearance.  Notably, the plaintiffs have not identified any 

instance of any enforcement abuses, difficulties, or irregularities in the many years in 

which this definition has been in force. 

The plaintiffs have failed to demonstrate they are likely to succeed on the merits of 

their due process claim. 

C. The Public Interest Weighs Heavily Against Temporary 
Injunctive Relief. 

 
The plaintiffs pay scant attention to the requirement that they demonstrate that a 

temporary restraining order “is in the public interest.”  Real Truth, 575 at 346.  Based 

purely on their erroneous contention that they are likely to succeed on the merits of their 
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constitutional claims, the plaintiffs contend that an injunction must necessarily be in the 

public interest to ensure constitutional rights are not eroded.  Plaintiffs’ Memorandum 

(ECF No. 3-1) at 27-28. 

In Winter, the Supreme Court emphasized that courts of equity should “‘pay 

particular regard for the public consequences in employing the extraordinary remedy of 

injunction.’”  Winter, 129 S. Ct. at 376-77 (quoting Weinberger v. Romero-Barcelo, 456 

U.S. 305, 312 (1982)).  In this case, based on evidence discussed above that was 

presented in the General Assembly’s consideration of Chapter 427, Maryland’s General 

Assembly determined that the assault weapons ban and ban on high-capacity detachable 

magazines was important to the public safety of Marylanders.  Indeed, as discussed 

above, high-capacity magazines have featured prominently in a number of recent mass 

shootings. 

Although taking a moderate approach that did not make unlawful the possession or 

use of assault weapons acquired before the effective date of Chapter 427, the General 

Assembly concluded that there was a significant public safety interest in precluding the 

introduction of more assault weapons and high-capacity magazines after the law’s 

effective date.  Any delay in the implementation of Chapter 427 risks placing more of 

such weapons and magazines in circulation.  The plaintiffs’ invitation to this Court to 

expand—on a preliminary basis—the boundaries of the Second Amendment right well 

beyond that identified in Heller runs directly contrary to the Fourth Circuit’s warning:  

“This is serious business.  We do not wish to be even minutely responsible for some 

unspeakably tragic act of mayhem because in the peace of our judicial chambers we 
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miscalculated as to Second Amendment rights.”  United States v. Masciandaro, 638 F.3d 

458, 475-76 (2011). 

The public interest weighs heavily against preliminary injunctive relief. 

D. The Balance of the Equities Weighs Heavily Against Temporary 
Injunctive Relief. 

 
The fourth factor the plaintiffs are required to establish to obtain preliminary 

injunctive relief—that “the balance of equities tips in [their] favor,” Winter, 555 U.S. at 

20—also weighs heavily against issuance of a temporary restraining order.  As discussed 

above, the public interest in banning assault weapons and high-capacity magazines is 

significant, and the plaintiffs have not identified even the potential for harm before this 

Court would be able to consider whether a permanent injunction should issue, with the 

exception of the potential for lost sales by the firearms dealer plaintiffs, sales which 

presumably could be readily made up if the plaintiffs are ultimately successful in 

obtaining a permanent injunction. 
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CONCLUSION 

For these reasons, the Court should deny the plaintiffs’ motion for a temporary 

restraining order. 

Respectfully submitted, 
 
DOUGLAS F. GANSLER 
Attorney General of Maryland 
 
 /s/      
MATTHEW J. FADER (Fed. Bar # 29294) 
Assistant Attorney General 
200 St. Paul Place, 20th Floor 
Baltimore, Maryland 21202 
410-576-7906 (tel.); 410-576-6955 (fax) 
mfader@oag.state.md.us  
 
DAN FRIEDMAN (Fed. Bar # 24535) 
Assistant Attorney General 
Office of the Attorney General 
Legislative Services Building 
90 State Circle, Room 104 
Annapolis, Maryland 21401 
Tel. 410-946-5600 
dfriedman@oag.state.md.us 
 

Dated:  September 30, 2013  Attorneys for Defendants 
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STATE POLICE IDENTIFY WEAPONS USED IN SANDY HOOK INVESTIGATION; 
INVESTIGATION CONTINUES

   In previous press conferences, the Connecticut State Police clearly identified all of the weapons seized 
from the crime scene at Sandy Hook Elementary School.

   To eliminate any confusion or misinformation, we will again describe and identify the weapons seized at 
the school crime scene.

Seized inside the school:

#1. Bushmaster .223 caliber-- model XM15-E2S rifle with high capacity 30 round magazine

#2. Glock 10 mm handgun

#3. Sig-Sauer P226 9mm handgun

Seized from suspect’s car in parking lot:

#4. Izhmash Canta-12 12 gauge Shotgun (seized from car in parking lot)

   The shooter used the Bushmaster .223 to murder 20 children and six adults inside the school; he used a 
handgun to take his own life inside the school. No other weapons were used in this crime. This case remains 
under investigation.
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Last Chance to Stop SB281 

Home » Email Alerts » Last Chance to Stop SB281
Apr 4, 2013

Yesterday, Senate Bill 281 received final approval in the House of Delegates by a 78 to 61 vote. On 
the House floor, the bill was made even worse as Delegates stripped out a committee amendment that 
would have exempted active duty military and veterans under age 21 from the handgun licensing and 
training requirements. This extremist anti-gun bill now goes back to the Senate as soon as TODAY 
for a concurrence vote on the House amendments. This is your last chance to stop Governor Martin 
O’Malley’s seizure of your Second Amendment rights.

It is critical that you contact Senate President Mike Miller and your state Senator IMMEDIATELY. 
Strongly urge them to oppose concurrence to the House version of Senate Bill 281. This is your state 
Senator’s final chance to protect YOUR Second Amendment rights.

Senate Bill 281 targets and punishes law-abiding gun owners and sportsmen for exercising our 
fundamental right to keep and bear arms. The General Assembly has made it painfully clear they do 
not care about criminals using guns in crimes. They are making a full assault on law abiding citizens. 
We need look no further than this:

“It simply will cost too much to keep criminals in jail.” Delegate Joseph Vallario.

They cannot afford to keep criminals in jail, but they can afford to lose 1,000 jobs and millions in tax 
revenue from Beretta, LWRC and other companies. They cannot afford to keep criminals in jail, but 
they can afford to implement a complex licensing system to curtail Second Amendment rights.

Also focus on these Senators who broke the filibuster last time, but not exclusively. Get in touch with 
your Senator. If they are pro-2A, thank them for being that.

James Brochin
(410) 841-3648, (301) 858-3648
1-800-492-7122, ext. 3648 (toll free)
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James DeGrange
(410) 841-3593, (301) 858-3593
1-800-492-7122, ext. 3593 (toll free)

Thomas Middleton
(410) 841-3616, (301) 858-3616
1-800-492-7122, ext. 3616 (toll free)

Thomas V. Mike Miller
(410) 841-3700, (301) 858-3700
1-800-492-7122, ext. 3700 (toll free)

The message is simple: A Vote for Cloture is a Vote for SB281! We will not be tricked by those 
who vote for cloture, then vote against the bill when they know it will pass so they can claim to 
support the Second Amendment.

• Follow Us!

• Tell Us Your Story

Submit a 3 minute video of you reading your testimony and we will place it online. Let the 
General Assembly and Maryland know how Marylanders feel about the 2nd Amendment. 

• Mission Statement

Maryland Shall Issue® is an all volunteer, non-partisan organization dedicated to the 
preservation and advancement of gun owners' rights in Maryland. It seeks to educate the 
community about the right of self-protection, the safe handling of firearms, and the 
responsibility that goes with carrying a firearm in public.

• Emily’s Story

ƕ MILLER: The illogic of Dianne Feinstein’s ‘assault weapons’ ban
ƕ VIDEO: Emily Miller speech to Virginia Citizens Defense League
ƕ VIDEO: Emily Miller on Fox Business (Feb. 27, 2013)
ƕ MILLER: ABC insists edit of Michelle Obama gun gaffe was 'for time'
ƕ VIDEO: Emily Miller on Blaze TV (Feb. 19, 2013)
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• kennblanchard.com

ƕ Baltimore Comic Con Interviews 1
ƕ Be a Responsible Gun Owner and Invest in a Gun Safe
ƕ Episode 341 Black Man With A Gun Show
ƕ Episode 340 Black Man With A Gun Show
ƕ Hurt People Hurt People

• Baltimore Sun

ƕ Ramp from southbound I-97 onto Route 32 blocked in Arundel
ƕ Two-alarm fire shuts York Road in North Baltimore
ƕ New law cracks down on cellphone chatting while driving
ƕ Cordish Co. partner said he lost millions because of unnecessary stents
ƕ Hopkins professor rejects invitation to review NSA documents leaked by Snowden

• Ammoland

ƕ Saf Sues New York Over ‘Safe Act’ Magazine Limits
ƕ Rally Round The Virginian’s
ƕ Crime Drops, Media Yawns
ƕ Cintas & Carhartt Cold Crew Contest – Are You North America’s Next Cold Crew 

Champion?
ƕ Rob Pincus & Gun Owners Action League Firearms Training After Action Report

Maryland Shall Issue®

• Maryland News
• FAQs
• Join Today
• Contact Us

RSSTwitterFacebookYouTube
© Copyright 2013 Maryland Shall Issue®. All rights reserved.
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Maryland: Second Amendment Supporters Actively Fight Governor’s Gun Grab in 
Annapolis - Fight Is Far From Over

Posted on March 8, 2013

Over the past week, thousands of Marylanders took time out of their days and off work to travel to Annapolis and tell elected 
officials that they oppose Governor O’Malley’s attack on their Second Amendment rights. The NRA worked with Maryland 
State Rifle and Pistol Association (MSRPA), Maryland Shall Issue (MSI) and Associated Gun Clubs of Baltimore (AGC) to 
coordinate testimony, plan the rally and are continuing to work tirelessly to defeat all anti-gun legislation in Annapolis this 
year.  The strong turnout for the Second Amendment and the weak showing by the scant supporters of any gun control 
legislation exposes the dichotomy between Governor O’Malley’s claims and the reality – Marylanders are standing for their 
civil rights and rejecting gun control!

Last Friday, the planned anti-gun rally was very poorly attended, with a small group of protesters outside the State House. 
Yet the House of Delegates Office Building was filled with Second Amendment supporters!  In a repeat of the success of the 
Senate committee hearing turnout last month, the fire marshal was once again forced to close the building due to crowds as 
the building reached its capacity – while O’Malley’s gun control drew a mere 32 people who signed up to speak in favor!  
More than a thousand stalwart defenders of the Second Amendment spoke through the evening until 4:00 am Saturday 
morning against House Bill 294 and other gun control measures.

Again on Tuesday, March 5, the Second Amendment mustered hundreds of supporters who rallied, met with 
their state legislators, testified against the many gun control bills before the House Judiciary Committee and spoke 
passionately in favor of the pro-Second Amendment legislation being heard.

Thank you to everyone who attended the hearings and stayed until the bitter end to testify on these critical pieces of 
legislation!

Please continue to contact your state Delegates to urge them to oppose O’Malley’s House Bill 294 as well as any anti-gun 
legislation that hinders a law-abiding citizen’s right to self-defense.  The votes could take place at any time, so it is critical that 
you call your state Delegates TODAY. While it may be easier for politicians to ignore or delete e-mails, they cannot ignore 
your telephone calls.  In addition to your calls, please try to schedule in-person meetings with your legislators in Annapolis.

Lawmakers need to know how many law-abiding citizens in Maryland oppose their attempts to take away their 
rights!  Do not let state lawmakers attempt to legislate away your rights without making your voice heard.

Write Your Reps

Let your voice be heard! Write your federal and state representatives 

today and tell them to support your Second Amendment rights!

Before you can take action, we need to learn more about you.
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Further Reading
Maryland: Senate Judicial Proceedings Committee Limits Public Testimony at Second Amendment Hearing
The Maryland Senate Judiciary Committee hearing on the Governor's gun control legislation, Senate Bill 281, is underway 
and crowds of thousands of Second Amendment supporters have shown up in Annapolis to oppose this draconian gun 
control measure.  Opponents of S.B. 281 have overwhelmed the Maryland State House and have maxed out building 
capacity!
FULL STORY
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Testimony in Support of HB .294- Firearm Safety Act of20 13 
Maryland House Judiciary Committee 

Maryland House Health and Government Operations Committee 

Daniel W. Webster, SeD, MPH 
Professor and Director 

Johns Hopkins Center for Gun Policy and Research" 

Thank you, Chairmen Hammen & Vallario, and members of the committees, for allowing me to 
testify in support of House Bill294, Firearm Safety Act of20l3.. I am a professor with tenure at the Johns 
Hopkins University where I direct the Johns Hopkins Center for Gun Policy and Research. However, my 
testimony is offered by me individually, and does not represent the official position of the Johns Hopkins 
University. I have led numerous studies of gun violence and policies to prevent it for the past 23 years. 

The proposed Firearm Safety Act of2013 has several importantprovisions. I will focus most of my 
testimony on the provision to create a licensing system for purchasers of regulated firearms, but will also 
touch upon provisions to reduce ammunition capacity limits from more than 20 to more than 10 rounds, and 
require the reporting of events which trigger disqualification from legal firearm ownership on the basis of 
assessments of individuals' mental status and dangerousness to others. 

Arguably, the most important objective of a state's gun laws is to prevent dangerous individuals from 
possessing firearms. Although Maryland has some useful laws to accomplish this task, the system is 
especially vulnerable to illegal straw purchases and individuals using false identification in their applications 
to purchase regulated firearms. A study conducted by the United States Government Accounting Office. 
conducted tests on a random sample of gun stores and.pawn shops listed in the yellow pages of local 
telephone directors in five states -Virginia, West Virginia, Montana, New Mexico, and Arizona- to 
determine the ease of using bogus identification cards (e.g., driver's licenses) to purchase firearms from 
licensed firearm dealers. All five states conform to minimum requirements of the Brady Act, relying on 
instant background checks, but do not require fingerprinting or waiting periods for firearms purchases. In 
none of the attempts to purchase firearms with a fake ID card did a gun dealer or employee of the gun shop 
question the validity of the ID card or failto make the transaction. Based on their investigation, the GAO 
concluded that in the five states, "the instant background check does not positively identify purchasers o.f 
firearms," and that it "cannot ensure that the prospective purchaser is not a felon. 11 

Although the GAO study did not investigate this, the casual scrutiny given to firearm sales 
applications suggest that the system could also be vulnerable to other deceptive practices of criminals and 
straw purchasers. For example, prospective purchasers could more easily put inaccurate informatiop. on their 
application forms such as using a slightly different spelling of a name or misrepresentation of a date of birth 
in order to avoid a denial of the application. Systems requiring firearm purchase applications be processed 
directly by law enforcement agencies- which I assume would be the case when the Secretary writes 
regulations to implement the statute- would result in fewer false applications for firearm purchases being 
processed and fewer guns in the wrong hands. 

Thus, in addition to serving as a deterrent for illegal straw purchases, permit-to-purchase licensing 
and registration firearms laws could mitigate the potential negative consequences of negligent sales practices 
by gun dealers with more careful practices in screening firearms purchasers. A relatively small portion of gun 

·Title and affiliation provided for identification purposes only. The opinions expressed are those ofDr. Webster and do 
not reflect any formal position for Johns Hopkins University. 
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dealers sell the majority of guns recovered by police from criminals and crime scenes (ATF, 2000). The wide 
disparity between licensed dealers and the number of guns that they sell that are later linked to crime is not 
fully explained by differences in sales volume, customer demographics, or even local crime rates (Wintemute, 
Cook & Wright, 2005). Undercover stings of licensed gun dealers conducted or instigated by the cities of 
Chicago, Detroit, and New York indicated that many were susceptible to facilitating illegal straw sales 
(Webster eta!., 2006; Webster and Vernick, 20 13). Federal investigations of gun trafficking indicate that 
straw purchasers and corrupt licensed dealers represent the most prominent channels for guns into the illegal 
market (Bureau of Alcohol, Tobacco and Firearms, 2000). Federal firearms sales laws have several 
weaknesses which make it difficult to curtail illegal straw purchases (Braga and Gagliardi, 2013; Vernick & 
Webster, 2013). For example, there is no specific statute making straw purchases illegal. When such cases 
are prosecuted, prosecutors usually must prove that the purchaser knowingly lied on the firearm sales 
application when certifying that the gun was not being purchased for someone else. Proving such intent at the 
point of retail sale can be very difficult. 

Five states (Connecticut, Iowa, Massachusetts, New Jersey, and New York) and the District of 
Columbia require persons wishing to purchase handguns apply directly with a law enforcement agency and be 
photographed and fingerprinted. Missouri had such a system in place; however, the law was repealed on 
August 28, 2007. In a study which I led to assess the effects of the repeal of Missouri's permit-to-purchase 
licensing law, we used annual state-level data on crime guns recovered by police in Missouri and traced by 
the ATF during the period 2002 - 2011 to examine changes in a commonly-used indicator of illegal gun 
diversion, the number and propotiion of guns with short sale-to-crime intervals- before and after the state 
repealed the law. 

Immediately following the repeal of Missouri's permit-to-purchase licensing law, the share of guns 
recovered by Missouri police agencies that had an unusually short time interval from retail sale to crime 
indicative of trafficking more than doubled. Importantly, the sharp increase in short time-to-crime guns 
coincided with the length oftime between the repeal of the law and a crime gun's recovery by police as 
depicted in Table 1 below. Crime guns with a sale-to-crime interval of less than tlll'ee months increased from 
a pre-repeal stable mean of2.9 percent to 4.5 percent in 2007 when the repeal was in effect for only four 
months, and then increased further to a mean of 8.4 percent for 2008 through 2011. Crime guns with sale-to-
crime intervals of 3-12 months increased sharply begitming in 2008 from a pre-repeal mean of 5.9 percent to 
13.9 percent for 2008-2011 when all such guns were purchased after the law's repeal. Eollowing this same 
pattern of increases in the proportion of crime guns sold following the repeal of Missouri's pennit-to-
purchase law, the percentage of crime guns recovered one to two years after retail sale increase beginning in 
2009 from a mean of 6.4 percent to 12.8 percent during 2009-2011. The sharp increase in very short sale-to-
crime intervals for guns in Missouri cannot be explained away as being part of a national trend toward shorter 
time-to-crime guns. In fact, it is in direct conflict with national trends; the average sale-to-crime interval for 
the U.S. increased from 10.2 years in2006 to 11.2 years in 2011. 

My colleagues and I are beginning a study ofthe effects of Missouri's repeal of its permit-to-
purchase licensing system on violent crime. Preliminary evidence suggests that the increase in the 
diversion of guns to criminals linked to the law's repeal may have translated into increases in 
homicides committed with firearms. From 1999 through 2007, Missouri's age-adjusted homicide 
rate fluctuated around a mean of 4.66 per 100,000 population per year then increased to a mean rate 
of5.82 for the years 2008-2010, an increase of25%. This increase was out of synch with changes in 
age-adjusted homicide rates nationally which decreased 10% t and with other states in the Midwest 

t Annual age-adjusted firearm homicide rates in the U.S. averaged 4.03 during 1999-2007 and 3.81 for 2008-2010. 
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which declined by 5%.t States that currently have permit-to-purchase licensing requiring 
prospective purchasers to apply directly with a law enforcement agency have some of the lowest 
age-adjusted firearm mortality rates per 100,000 population in the nation for the period 2006-2010-
Connecticut 5.1, Iowa 6.3, Massachusetts 3.5, New Jersey 5.2, and New York 5.0- compared with 
the overall rate for the nation of 9.5 (Centers for Disease Control and Prevention, 2013). 

Table 1. Percentage of Missouri crime guns with short time intervals 
between retail sale and recovery by police for years 2002-2011. 
Year up to 3 months 3-12 months 1-2 years First sold in Missouri 
2002 2.9% 5.2% 5.2% 54.9% 
2003 3.2% 5.3% 6.1% 55.9% 
2004 2.1% 5.6% 5.7% 55.6% 
2005 3.3% 5.1% 6.6% 55.0% 
2006 3.2% 7.5% 7.2% 56.4% 
2007" ·. 4:5% 7,9%.· . ·' . ·;·· 7.1% .. ·57.5% .. '· .. 

2008 9.4% 12.6% 6.7% 62.5% 
2009 8.1% 15;0% 12.7% . ·65.9% 

2(Jl0. 7.6% 13.7%. 13.0% 67.8% 
.2011. 8.5% 14.3% . 12.7% 70.8% 

States with stricter gun sales laws tend to attract guns originating in states with weaker gun 
laws, resulting in proportionately fewer crime guns being sold by in-state gun dealers (Cook & 
Braga, 2003; Webster, Vernick, & Hepburn, 2001). This is likely to be due to a relative scarcity of 
guns to criminals in states with more comprehensive gun sales regulations which drives up the price 
and attracts suppliers from states with weaker gun laws. As can be seen in the last column in Table 
1, following the repeal of Missouri's purchase permit law requiring handgun purchasers to obtain 
licenses from local sheriffs who would photograph and fingerprint applicants, thepercentage of 
crime guns that had been sold by in-state gun dealers increases from 55.6 percent when the law was 
in place to 70.8 percent by 2011. This is a significant change for an indicator that tends to change 
very little over time in most states. 

In a prior study that I led which used crime gun trace data for 25 U.S. cities compared the 
percentage of crime guns that were originally sold by a licensed retail gun seller inside the state 
versus outside the state was significantly lower in the cities located in states with permit-to-purchase 
licensing and handgun registration (33.7%), the same firearm sales regulations used by the District 
of Columbia, than in states with that had neither of those laws (84.2%). One of the cities with 
permit-to-purchase licensing and handgun registration (Detroit, MI), had a higher percentage of its 
crime guns originating from within state (47.5%) than the average in the other cities (22.8%), and 
Michigan did not require purchase applicants to be fingerprinted and photographed by law 
enforcement agencies. Little of this gross discrepancy between cities in states with purchase 
licensing and registration made directly at a law enforcement agencies could be explained by 
potential confounders (out-of-state population living in within close proximity, out-of-state . 

*Firearm homicide rates in states in the. Midwest other than Missouri averaged 3.52 during 1999-2007 and 3.33 for 
2008-2010. 

3 

Case 1:13-cv-02841-CCB   Document 10-4   Filed 09/30/13   Page 3 of 5



population living in close proximity with weak gun laws, migration from other states, and percentage 
of guns recovered in drug crimes). Controlling for the prevalence of gun ownership in the state did 
reduce the effect of having permit-to-purchase licensing and registration; but the effect remained 
very strong and highly significant. Further, the proportion of crime guns coming from within the 
state was correlated with another indicator of criminal gun availability- the percentage of homicides 
committed with firearms (Webster, Vernick, and Hepburn, 2001). 

A subsequent study that I led which used crime gun trace data from 53 U.S. cities for the 
years 2000-2002 examined the association between state gun sales regulations and the diversion of 
guns to criminals (Webster et al., 2009). Discretionary permit-to-purchase licensing was 
independently associated with lower levels of diversion of guns sold by in-state dealers. 

More recently, I led a study which examined cross-sectional associations between a number 
of state gun sales laws and the per capita rate at which states export guns to criminals across state 
lines across the 48 contiguous U.S. states. Three variations of permit-to-purchase licensing laws 
were examined- 1) discretionary PTP laws which give law enforcement the discretion to refuse to 
issue permits as well as fingerprinting of applicants by law enforcement agencies; 2) PTP with 
fingerprinting which require applicants to appear at the law enforcement agency issuing the permits 
to be photographed and fingerprinted; and 3) non-discretionary PTP laws which require a permit to 
purchase a firearm but do not require applicants to go to agencies to be fingerprinted. Our analyses 
controlled for key confounders including the prevalence of gun ownership, out-of-state population 
migration, the number of people living near the border of states with strong gun laws, and whether a 
state bordered Mexico or Canada. Data on crime gun exports were obtained from the 2009 state-
level crime gun trace data posted on the A TF' s website. The three states that exported the fewest 
crime guns per capita were New York (2. 7 per 100,000 population), New Jersey (2.8), and 
Massachusetts (3.7) had handgun registries and permit-to-purchase licensing. Data from the 
regression analysis found statistically significant lower per capita export of crime guns across state 
borders for discretionary PTP laws (lowered rate of exporting crime guns by 76% compared with 
states that did not have these laws) and non-discretionary PIP laws requiring fingerprinting at a law 
enforcement agency (lowered crime gun export rates 45%). Handgun registry laws were too highly 
correlated with permit-to-purchase licensing to include in the statistical model. Several other gun 
sales laws regulations were associated with reduced cross-state diversion of guns to criminals 
including regulation of private sales ofhandguns, junk gun bans, and laws requiring gun owners to 
report lost or stolen firearms (Webster et al., 2013). 

The Firearm Safety Act of 20 13 would improve current policies designed to keep firearms 
from the severely mentally ill who pose a danger to others, particularly if they were to possess 
firearms. HB 294 would improve our state's ability to identify through our background check 
system those who are prohibited from possessing firearms due to severe mental illness. A recent 
study evaluated a policy in Connecticut which improved that state's ability to identify and screen out 
those who were prohibited from possessing firearms due to mental illness through their handgun 
purchaser licensing system and found that prohibited individuals who were identifiable by their 
background check system as a result of the policy change committed violent crimes at a significantly 
lower rate than was the case before the policy was implemented (Swanson et al, 2013). 
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Assault weapons and other firearms with large capacity ammunition feeding. devices are 
commonly used in mass shootings and the greater the ammunition capacity of the firearm used in a 
mass shooting, the more victims were injured or killed by gunfire (Roth and Koper, 1997). 
By reducing the maximum capacity of ammunition feeding devices for semi-automatic firearms 
from more than20 to more than 10, the Firearms Safety Act of2013 may reduce the number of 
victims wounded or killed in mass shootings or other events in which a criminal assailant fires a 
large number of rounds. Incidents in which a law-abiding citizen would need and be able to use a 
firearm that could hold more than ten rounds of ammunitions are likely to be extremely rare. A 
study of 198 home invasion crimes in Atlanta, Georgia- a city where gun ownership likely to be 
quite high- found that residents attempted to use a firearm in self-defense in only three (1.5%) cases 
(Kellermann et al, 1995). 
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(CNN) -- Police have arrested four men in connection with a Chicago shooting that wounded 
13 people, including a 3-year-old boy, authorities said Tuesday.

Two of the four suspects -- Tabari Young, 22, and Bryon Champ, 21 -- fired shots in the 
incident, Chicago police said.

All four have been charged with attempted murder and aggravated battery with a firearm, 
police said.

Young is accused of firing an assault-style rifle used in the shooting. Police say Champ also 
fired a gun during the incident.

A third suspect, Kewane Gatewood, 20, is accused of supplying the assault weapon, and 
Brad Jeff, 22, was allegedly the lookout during the shooting, police said.

"Our officers and our detectives have worked tirelessly in partnership with the community, to 
solve this case and hold the criminals who committed this senseless act of violence 
responsible for their actions," Chicago Police Superintendent Garry F. McCarthy said in a 
statement.

In all, 13 people were shot Thursday at the Back of the Yards neighborhood on Chicago's 
South Side.

The shooting victims included 3-year-old Deonta Howard and two 15-year-olds. All the 
victims survived.

'It's got to stop,' Grandmother says after 3-year-old shot in Chicago

Deonta's grandmother made a plea to those 
fueling violence in Chicago.

"Y'all out here killing these innocent people, kids, 

Chicago shooting: 4 suspects arrested, charged
From Amanda Watts , CNN
updated 12:45 PM EDT, Tue September 24, 2013 CNN.com

Grandmother's plea: Stop the killing Chicago gangs hold peace tournament

Page 1 of 2Chicago shooting: 4 suspects arrested, charged
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parents, grandparents, mothers, fathers: It's got 
to stop. You need to stop," Semehca Nunn said.

An assault-style rifle with a high-capacity magazine was used in the shooting, which appears 
to be gang-related, McCarthy has said. One of the alleged shooters, Champ, is a 
documented gang member, police said.

Chicago bans some semiautomatic weapons and high-capacity magazines and restricts 
handguns.

The FBI's annual crime report last week showed Chicago had 500 homicides in 2012, up 
from 431 in 2011 and more than any other American city. Chicago officials have said 
homicides this year are below the 2012 pace.

Still, Chicago does not have the highest homicide rate in the United States. That distinction 
belongs to Flint, Michigan, with one homicide for every 1,613 residents, according to the FBI 
data. Detroit is close behind, with one killing for every 1,832 residents.

In 2012, the number of violent crimes increased by 0.7%, compared with the previous year, 
according to the FBI figures.

For Chicago, 7 weekend homicides represent progress

CNN's Mariano Castillo and David Simpson contributed to this report.

© 2013 Cable News Network. Turner Broadcasting System, Inc. All Rights Reserved.
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FIREARMS

REGULATED FIREARMS – ASSAULT WEAPONS – WHETHER A
WEAPON IS A “COPY” OF A DESIGNATED ASSAULT WEAPON
AND THEREFORE SUBJECT TO THE REGULATED FIREARMS
LAW

0D\���������

Colonel Terrence B. Sheridan
Superintendent, Maryland State Police 

<RX�KDYH�DVNHG�IRU�DQ�LQWHUSUHWDWLRQ�RI�WKH�SDUW�RI�0DU\ODQG¶V
UHJXODWHG�ILUHDUPV�ODZ�WKDW�GHVFULEHV�WKH�ZHDSRQV�FRYHUHG�E\�WKDW
ODZ���7KH�VWDWXWRU\�GHILQLWLRQ�RI�³UHJXODWHG�ILUHDUP´�VSHFLILHV�D�OLVW
RI�GHVLJQDWHG�DVVDXOW�ZHDSRQV�³RU�WKHLU�FRSLHV�´��<RX�KDYH�DVNHG�IRU
RXU�RSLQLRQ�RQ�WKH�PHDQLQJ�RI�WKH�ZRUG�³FRSLHV´�LQ�WKDW�FRQWH[W�

,Q� RXU� RSLQLRQ�� WR� FRPH�ZLWKLQ� WKH� GHILQLWLRQ� RI� ³UHJXODWHG
ILUHDUP�´�D�FRS\�RI�D�GHVLJQDWHG�DVVDXOW�ZHDSRQ�PXVW�EH�VLPLODU�LQ
LWV� LQWHUQDO� FRPSRQHQWV� DQG� IXQFWLRQ� WR� WKH� GHVLJQDWHG� ZHDSRQ�
&RVPHWLF�VLPLODULW\�WR�DQ�HQXPHUDWHG�DVVDXOW�ZHDSRQ�DORQH�ZRXOG
QRW�EULQJ�D�ZHDSRQ�ZLWKLQ�WKH�UHJXODWHG�ILUHDUPV�ODZ��

I

Assault Weapons as “Regulated Firearms”

7KH� 6WDWH¶V� UHJXODWHG� ILUHDUPV� ODZ� JRYHUQV� WKH� SRVVHVVLRQ�
VDOH��DQG�WUDQVIHU�RI�FHUWDLQ�ZHDSRQV���$QQRWDWHG�&RGH�RI�0DU\ODQG�
3XEOLF�6DIHW\�$UWLFOH� �³36´��� �������et seq�� �8QGHU� WKDW� ODZ�� IRU
H[DPSOH�� DQ� LQGLYLGXDO� PD\� EH� GLVTXDOLILHG� IURP� REWDLQLQJ� D
UHJXODWHG�ILUHDUP�IRU�YDULRXV�UHDVRQV�±�e.g.,�FRQYLFWLRQ�RI�FHUWDLQ
FULPHV�� � See� 36� �������� � $FFRUGLQJO\�� DQ� LQGLYLGXDO� VHHNLQJ� WR
SXUFKDVH�� UHQW�� RU� WUDQVIHU� D� UHJXODWHG� ILUHDUP� PXVW� VXEPLW� DQ
DSSOLFDWLRQ� IRU� UHYLHZ� DQG� DSSURYDO� RI� WKH� WUDQVDFWLRQ� E\� WKH
'HSDUWPHQW�RI�6WDWH�3ROLFH���36��������et seq.��

7KH� VWDWXWH� GHILQHV� ³UHJXODWHG� ILUHDUP´� WR� LQFOXGH� WZR
FDWHJRULHV� RI� ILUHDUPV�� � 7KH� ILUVW� FDWHJRU\� LV� � KDQGJXQV�� � 36� ���
����S�������7KH�VHFRQG�FDWHJRU\�FRQVLVWV�RI�³D�ILUHDUP�WKDW�LV�DQ\�RI
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�7KH�VWDWXWH�OLVWV�WKH�IROORZLQJ�DVVDXOW�ZHDSRQV��

�L� $PHULFDQ� $UPV� 6SHFWUH� GD
6HPLDXWRPDWLF�FDUELQH�

�LL� $.����LQ�DOO�IRUPV�
�LLL� $OJLPHF�$*0���W\SH�VHPL�DXWR�
�LY� $5�����W\SH�VHPL�DXWR�
�Y� $5�����W\SH�VHPL�DXWR�
�YL� $UJHQWLQH�/�6�5��VHPL�DXWR�
�YLL� $XVWUDOLDQ�$XWRPDWLF�$UPV�6$5� W\SH

VHPL�DXWR�
�YLLL� $XWR�2UGQDQFH�7KRPSVRQ�0��DQG�����

VHPL�DXWRPDWLFV�
�L[� %DUUHWW�OLJKW�����FDO��VHPL�DXWR�
�[� %HUHWWD�$5���W\SH�VHPL�DXWR�
�[L� %XVKPDVWHU�VHPL�DXWR�ULIOH�
�[LL� &DOLFR�PRGHOV�0�����DQG�0�����
�[LLL� &,6�65����W\SH�VHPL�DXWR�
�[LY� &ODULGJH�+,�7(&�&���FDUELQHV�
�[Y� &ROW�$5�����&$5�����DQG�DOO�LPLWDWLRQV

H[FHSW�&ROW�$5����6SRUWHU�+�%$5�ULIOH�
�[YL� 'DHZRR�0$;���DQG�0$;����DND�$5

��������&��.����DQG�.���
�[YLL� 'UDJXQRY�&KLQHVH�PDGH�VHPL�DXWR�
�[YLLL� )DPDV�VHPL�DXWR�������FDOLEHU��
�[L[� )HDWKHU�$7���VHPL�DXWR�
�[[� )1�/$5�DQG�)1�)$/�DVVDXOW�ULIOH�
�[[L� )1&�VHPL�DXWR�W\SH�FDUELQH�
�[[LL� )�,�(��)UDQFKL� /$:� ��� DQG� 63$6� ��

DVVDXOW�VKRWJXQ�
�[[LLL� 6WH\U�$8*�6$�VHPL�DXWR�
�[[LY� *DOLO�PRGHOV�$5�DQG�$50�VHPL�DXWR�
�[[Y� +HFNOHU� DQG�.RFK�+.����$���+.���

$���+.����$��DQG�$��
�[[YL� +ROPHV�PRGHO����VKRWJXQ�
�[[YLL� $YWRPDW� .DODVKQLNRY� VHPLDXWRPDWLF

ULIOH�LQ�DQ\�IRUPDW�
�[[YLLL� 0DQFKHVWHU�$UPV�³&RPPDQGR´�0.����

0.���
�[[L[� 0DQGHOO�7$&���VHPL�DXWR�FDUELQH�
�[[[� 0RVVEHUJ� PRGHO� ���� %XOOSXS� DVVDXOW

VKRWJXQ�
�FRQWLQXHG����

WKH�IROORZLQJ�VSHFLILF�DVVDXOW�ZHDSRQV�or their copies, regardless of
which company produced and manufactured that assault weapon���´
36� �������S����� �HPSKDVLV� DGGHG��� � 7KH� VWDWXWH� WKHQ� LGHQWLILHV
VSHFLILF�DVVDXOW�ZHDSRQV�� OLVWHG�E\�PDQXIDFWXUHU�DQG�PRGHO�� � Id.�
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�����FRQWLQXHG��

�[[[L� 6WHUOLQJ�0DUN���
�[[[LL� 3�$�:�6��FDUELQH�
�[[[LLL� 5XJHU� PLQL���� IROGLQJ� VWRFN� PRGHO

������FDOLEHU��
�[[[LY� 6,*���������DVVDXOW�ULIOH�������FDOLEHU��
�[[[Y� 6.6�ZLWK�GHWDFKDEOH�PDJD]LQH�
�[[[YL� $3����&RPPDQGR�W\SH�VHPL�DXWR�
�[[[YLL� 6SULQJILHOG� $UPRU\� %0����� 6$5����

*��� 6$5���� ���� VQLSHU� ULIOH�� 0�$�
H[FOXGLQJ�WKH�0��*DUDQG�

�[[[YLLL� 6WUHHW�VZHHSHU�DVVDXOW�W\SH�VKRWJXQ�
�[[[L[� 6WULNHU����DVVDXOW�VKRWJXQ�LQ�DOO�IRUPDWV�

�[O� 8QLTXH�)���VHPL�DXWR�W\SH�
�[OL� 'DHZRR�86$6����VHPL�DXWR�VKRWJXQ�
�[OLL� 8=,��PP�FDUELQH�RU�ULIOH�
�[OLLL� 9DOPHW�0����DQG�0����VHPL�DXWR�
�[OLY� :HDYHU�$UPV� ³1LJKWKDZN´� VHPL�DXWR

FDUELQH��RU
�[OY� :LONLQVRQ� $UPV� �PP� VHPL�DXWR

³7HUU\�´

7KH�VWDWXWH�GRHV�QRW�IXUWKHU�GHILQH�WKH�ZRUG�³FRSLHV´�LQ�WKLV�FRQWH[W�

II

Analysis

<RX�KDYH�DVNHG�IRU�DQ�LQWHUSUHWDWLRQ�RI�WKH�UHJXODWHG�ILUHDUPV
VWDWXWH���7KH�JRDO�RI�VWDWXWRU\�FRQVWUXFWLRQ�LV�WR�GLVFHUQ�DQG�FDUU\�RXW
WKH�LQWHQWLRQ�RI�WKH�/HJLVODWXUH���See, e.g���Dutta v. State Farm Ins.
Co.������0G�������������������$��G��������������:KLOH�OHJLVODWLYH
LQWHQW�LV�JHQHUDOO\�GHULYHG�IURP�WKH�ZRUGV�RI�WKH�VWDWXWH��³H[WHUQDO
PDQLIHVWDWLRQV´� RU� ³SHUVXDVLYH� HYLGHQFH�´� LQFOXGLQJ� DPHQGPHQWV
WKDW� RFFXUUHG� DV� D� ELOO� SDVVHG� WKURXJK� WKH� /HJLVODWXUH�� WKH� ELOO¶V
UHODWLRQVKLS�WR�HDUOLHU�DQG�VXEVHTXHQW�OHJLVODWLRQ��DQG�RWKHU�PDWHULDO
WKDW�IDLUO\�EHDUV�RQ�WKH�IXQGDPHQWDO�LVVXH�RI�OHJLVODWLYH�SXUSRVH�RU
JRDOV��PD\�EH�FRQVLGHUHG���Id�

A. Statutory Language

$V�LQGLFDWHG�DERYH��WKH�VWDWXWH�GHILQHV�³UHJXODWHG�ILUHDUP´�WR
HQFRPSDVV�D�OLVW�RI�VSHFLILF�ILUHDUPV��³RU�WKHLU�FRSLHV��UHJDUGOHVV�RI
ZKLFK�FRPSDQ\�SURGXFHG�DQG�PDQXIDFWXUHG�WKDW�DVVDXOW�ZHDSRQ�´
<RX�VWDWH�WKDW�WKHUH�KDV�EHHQ�GLVDJUHHPHQW�DERXW�ZKHWKHU�D�FRS\�LQ
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� 7KH� 6WDWH� ILUHDUPV� ODZ� GRHV� QRW� GHILQH� ³IUDPH� RU� UHFHLYHU�´�

)HGHUDO� ODZ��ZKLFK� FRQWDLQV� D� VLPLODU� GHILQLWLRQ� RI� ³ILUHDUP�´� GHILQHV
³IUDPH�RU�UHFHLYHU´�DV�³>W@KDW�SDUW�RI�D�ILUHDUP�ZKLFK�SURYLGHV�KRXVLQJ�IRU
WKH� KDPPHU�� EROW� RU� EUHHFKORFN�� DQG� ILULQJ�PHFKDQLVP�� DQG�ZKLFK� LV
XVXDOO\�WKUHDGHG�DW�LWV�IRUZDUG�SRVLWLRQ�WR�UHFHLYH�WKH�EDUUHO�´�����&)5
��������

�See 36��������S�����[YLLL���)DPDV�VHPL�DXWR�������FDOLEHU����36�

�������S�����[[[LLL���5XJHU�PLQL����IROGLQJ�VWRFN�PRGHO�������FDOLEHU���
DQG�36��������S�����[[[LY���6,*���������DVVDXOW�ULIOH�������FDOLEHU���

WKLV� FRQWH[W� ZRXOG� PHDQ� D� ILUHDUP� ZLWK� LQWHUQDO� IXQFWLRQV� DQG
PHFKDQLVPV�VLPLODU�WR�DQ�HQXPHUDWHG�ILUHDUP�RU�ZRXOG�H[WHQG�WR�D
ILUHDUP�WKDW�LV�VLPSO\�VLPLODU�LQ�DSSHDUDQFH�WR�RQH�RI�WKH�HQXPHUDWHG
ZHDSRQV���

2WKHU�WKDQ�WR�LQGLFDWH�WKDW�WKHUH�LV�QR�VSHFLDO�OLPLWDWLRQ�DV�WR
WKH�PDNHU�RI�D�FRS\��WKH�GHILQLWLRQ�RI�³UHJXODWHG�ILUHDUP´�GRHV�QRW
UHVROYH�WKLV�GHEDWH���1RU�GRHV�WKH�VWDWXWH�H[SUHVVO\�GHILQH�³FRSLHV�´
$� FRPPRQ� GLFWLRQDU\� GHILQLWLRQ� VWDWHV� WKDW� D� ³FRS\´� LV� ³D
UHSURGXFWLRQ�RU�LPLWDWLRQ�RI�DQ�RULJLQDO�´��:HEVWHU¶V�,,�1HZ�&ROOHJH
' L F W L R Q D U \ � � � � � � � � D W � S � � � � � � � s e e  a l s o
<KWWS���GLFWLRQDU\�UHIHUHQFH�FRP�EURZVH�FRS\!�� � :KDW� PXVW� EH
UHSURGXFHG�RU� LPLWDWHG� WR�FUHDWH�D�³FRS\´� LQ� WKLV�FRQWH[W"� �2WKHU
SDUWV�RI�WKH�VWDWXWH�RIIHU�VRPH�FOXHV���

7KH�VWDWXWH�GHILQHV�³ILUHDUP´�WR�PHDQ��DPRQJ�RWKHU�WKLQJV��³WKH
IUDPH�RU�UHFHLYHU´�RI�D�ZHDSRQ�WKDW�³H[SHOV�����D�SURMHFWLOH�E\�WKH
DFWLRQ�RI�DQ�H[SORVLYH�´��36��������K�����LL����7KLV�VXJJHVWV�WKDW�WKH
/HJLVODWXUH�GHHPHG�WKH�IUDPH�RU�UHFHLYHU �DV�D�GLVWLQFWLYH�FRPSRQHQW�

RI�D�ILUHDUP���3UHVXPDEO\��D�³FRS\´�RI�D�ILUHDUP�ZRXOG�LQFRUSRUDWH
D�UHSURGXFWLRQ�RU�LPLWDWLRQ�RI�WKH�IUDPH�RU�UHFHLYHU�RI�WKDW�ILUHDUP�
7KXV��DQ�DQDO\VLV�RI�ZKHWKHU�WKH�IUDPH�RU�UHFHLYHU�RI�D�JLYHQ�ILUHDUP
DUH�VLPLODU�WR�WKH�IUDPH�RU�UHFHLYHU�RI�DQ�HQXPHUDWHG�ILUHDUP�ZRXOG
DSSHDU�WR�EH�RQH�FULWHULRQ�WKDW�FRXOG�EH�FRQVLGHUHG�LQ�GHWHUPLQLQJ
ZKHWKHU�D�ILUHDUP�LV�D�³FRS\´�RI�DQ�DVVDXOW�ZHDSRQ��

7KH� OLVW� RI� DVVDXOW�ZHDSRQV� LQ� WKH� VWDWXWH� WKDW�ZRXOG�EH� WKH
VXEMHFW�RI�DQ\�³FRS\´�VXJJHVWV�WKDW�FRVPHWLF�VLPLODULW\�DORQH�ZRXOG
QRW� VXIILFH�� � )RU� H[DPSOH�� WKUHH� RI� WKH� ILUHDUPV� OLVWHG� LQ� 36� ��
����S���� �DUH�GHVFULEHG�E\�VSHFLILF�FDOLEHUV���7KH�VSHFLILFDWLRQ�RI�
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� %\� FRQWUDVW�� WKH� IHGHUDO� DVVDXOW�ZHDSRQ� ODZ�� HQDFWHG� LQ� ������

GHILQHG�³VHPLDXWRPDWLF�DVVDXOW�ZHDSRQ´�WR�LQFOXGH�D�OLVW�RI�QLQH�VSHFLILF
ILUHDUPV�� ³RU� FRSLHV� RU� GXSOLFDWHV� RI� WKH� ILUHDUPV� LQ� DQ\� FDOLEHU�´� � ��
8�6�&�������D������$���7KH�IHGHUDO�VHPLDXWRPDWLF�DVVDXOW�ZHDSRQV�ODZ
H[SLUHG�LQ������� �See�3XE�/�����������7LWOH�;,������������������6WDW�
������6HSWHPEHU�����������

WKH�FDOLEHU�LQGLFDWHV�WKDW�DQ�RWKHUZLVH�LGHQWLFDO�ZHDSRQ�RI�D�GLIIHUHQW
FDOLEHU�ZRXOG�QRW�EH�D�UHJXODWHG�ILUHDUP� ��

7KHVH�WH[WXDO�FOXHV�LQGLFDWH�WKDW�LW�LV�QRW�PHUHO\�WKH�DSSHDUDQFH
RI� D� ZHDSRQ�� EXW� LWV� LQWHUQDO� FRPSRQHQWV� DQG� IXQFWLRQ�� WKDW
GHWHUPLQH� ZKHWKHU� WKH� ZHDSRQ� LV� D� FRS\� RI� D� OLVWHG� ZHDSRQ�
8OWLPDWHO\�� WKDW� GHWHUPLQDWLRQ� PXVW� EH� JXLGHG� E\� WKH� OHJLVODWLYH
SXUSRVH�LQ�UHJXODWLQJ�FRSLHV���:H�WXUQ�WR�WKH�OHJLVODWLYH�KLVWRU\�RI
WKH� UHJXODWHG� ILUHDUPV� ODZ� IRU� D� IXOOHU� XQGHUVWDQGLQJ� RI�ZK\� WKH
*HQHUDO�$VVHPEO\�LQFOXGHG�³FRSLHV´�LQ�WKLV�GHILQLWLRQ�

B. Legislative History of Definition of “Assault Weapon”

7KH�UHIHUHQFH�WR�³FRSLHV´�RULJLQDOO\�HQWHUHG�WKH�ILUHDUPV�ODZ
DV�SDUW�RI�D�GHILQLWLRQ�RI�³DVVDXOW�ZHDSRQ´� LQ�D�VWDWXWH� UHJXODWLQJ
DVVDXOW� ZHDSRQV�� � 7KDW� GHILQLWLRQ� ZDV� ODWHU� FRQVROLGDWHG� ZLWK� D
UHIHUHQFH�WR�KDQGJXQV�WR�FUHDWH�WKH�FXUUHQW�GHILQLWLRQ�RI�³UHJXODWHG
ILUHDUP�´

Definition and Regulation of “Assault Weapons”

7KH�SUHFXUVRU�RI�36��������S��ZDV�HQDFWHG�LQ������DV�SDUW�RI
WKH�RULJLQDO�OHJLVODWLRQ�UHJXODWLQJ�DVVDXOW�ZHDSRQV���,Q�WKDW�\HDU��ELOOV
ZHUH� LQWURGXFHG� WR� SURKLELW� WKH� VDOH�� WUDQVIHU�� LPSRUWDWLRQ�
SRVVHVVLRQ�� RU� SXUFKDVH� RI� DVVDXOW� ZHDSRQV�� H[FHSW� LQ� QDUURZO\
GHILQHG�FLUFXPVWDQFHV���6HQDWH�%LOO������������DQG�+RXVH�%LOO�����
���������7KH�SURSRVHG�GHILQLWLRQ�RI�³DVVDXOW�ZHDSRQ´�LQ�WKH�RULJLQDO
ELOOV�LQFOXGHG�VHYHUDO�JHQHULF�GHVFULSWLRQV���DQ\�VHPL�DXWRPDWLF�ULIOH
RU�VHPL�DXWRPDWLF�KDQGJXQ�WKDW�ZRXOG�DFFHSW�D�GHWDFKDEOH�PDJD]LQH
ZLWK�D�FDSDFLW\�RI����URXQGV�RU�PRUH��D�VKRWJXQ�ZLWK�D�PDJD]LQH
FDSDFLW\� RI� �� URXQGV� RU�PRUH�� DQ\� SDUW�� RU� FRPELQDWLRQ� RI� SDUWV�
GHVLJQHG� RU� LQWHQGHG� WR� UHDGLO\� FRQYHUW� D� ILUHDUP� LQWR� DQ� DVVDXOW
ZHDSRQ�����See�6HQDWH�%LOO�������������ILUVW�UHDGHU��+RXVH�%LOO�����
��������ILUVW�UHDGHU���,W�DOVR�LQFOXGHG�D�OLVW�RI�HLJKW�VSHFLILF�ILUHDUPV�
³RU� WKHLU� FRSLHV� UHJDUGOHVV� RI� ZKLFK� FRPSDQ\� SURGXFHG� WKDW
ILUHDUP�´��Id.��
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7KH�UHIHUHQFH�WR�³FRSLHV´�LQ�WKH�RULJLQDO�ELOOV�WKXV�SHUWDLQHG
RQO\� WR� WKH� VSHFLILFDOO\�QDPHG� ILUHDUPV�� QRW� WR� WKH� JHQHULFDOO\�
GHVFULEHG�ZHDSRQV�� �3UHVXPDEO\��D� UHIHUHQFH� WR�³FRSLHV´�ZDV�QRW
LQFOXGHG� IRU� WKH� JHQHULF� FDWHJRULHV� EHFDXVH� LW� ZDV� FRQVLGHUHG
XQQHFHVVDU\�� WKH�JHQHULF�FDWHJRULHV�DOUHDG\� LQFOXGHG�any�ZHDSRQ
PHHWLQJ�WKH�VSHFLILHG�FULWHULD��WKXV�HQFRPSDVVLQJ�DQ\�ZHDSRQV�WKDW
KDG�VLPLODU� LQWHUQDO�FRPSRQHQWV�DQG�IXQFWLRQ��EXW�QRW�QHFHVVDULO\
ZHDSRQV�ZLWK�RQO\�VXSHUILFLDO�VLPLODULWLHV���,I�WKH�WHUP�³FRSLHV´��ZDV
XQGHUVWRRG� WR� UHIHU� WR� FRVPHWLF� VLPLODULWLHV�� WKH� GHILQLWLRQ� LQ� WKH
RULJLQDO�ELOOV�ZRXOG�KDYH�UHDFKHG�VXSHUILFLDO�LPLWDWLRQV�RI�RQO\�HLJKW
ZHDSRQV��EXW�QRW�RI�WKH�PDMRULW\�RI�DVVDXOW�ZHDSRQV�FRYHUHG�E\�WKH
JHQHULF�GHVFULSWLRQV���7KHUHIRUH��LW�VHHPV�FOHDU�WKDW�WKH�WHUP�³FRSLHV´
LQ�WKH�RULJLQDO�ELOOV�ZDV�QRW�LQWHQGHG�WR�PHDQ�³ORRN�DOLNH�´��0RUH
OLNHO\��WKH�UHIHUHQFH�WR�³FRSLHV´�RI�VSHFLILF�ZHDSRQV�ZDV�LQWHQGHG�WR
HQVXUH�WKDW�WKH�UHTXLUHPHQWV�RI�WKH�ODZ�FRXOG�QRW�EH�DYRLGHG�VLPSO\
E\�UHEUDQGLQJ�RU�VXSHUILFLDOO\�FKDQJLQJ�D�QDPHG�ZHDSRQ���7KLV�DOVR
VXJJHVWV� WKDW� ³FRSLHV´�ZDV� LQWHQGHG� WR� UHODWH� WR� FRPSRQHQWV� DQG
IXQFWLRQ��QRW�VLPSO\�DSSHDUDQFH��

7KH�SURSRQHQWV�RI� WKH�ELOOV� WHVWLILHG� WKDW� WKH� OHJLVODWLRQ�ZDV
LQWHQGHG�WR�OLPLW�WKH�DYDLODELOLW\�RI�PLOLWDU\�VW\OH�DVVDXOW�ZHDSRQV
DQG�RWKHU�DQWL�SHUVRQQHO�ILUHDUPV���See�7HVWLPRQ\�RI�'HOHJDWH�3HWHU
)UDQFKRW� FRQFHUQLQJ�+RXVH�%LOO� ������ �+RZHYHU�� FRQFHUQV�ZHUH
H[SUHVVHG�WKDW� WKH�SURSRVHG�GHILQLWLRQ�RI�³DVVDXOW�ZHDSRQ´�LQ�WKH
ELOOV� ZDV� WRR� EURDG� DQG� PLJKW� HQFRPSDVV� ³OHJLWLPDWH� VSRUWLQJ�
KXQWLQJ��DQG�UHFUHDWLRQDO�DUPV�´��See, e.g���/HWWHU�RI�&RORQHO�/HRQDUG
-��6XSHQVNL�WR�'HOHJDWH�5REHUW�/��)ODQDJDQ�FRQFHUQLQJ�+RXVH�%LOO
������)HEUXDU\������������³6XSHQVNL�/HWWHU´���7HVWLPRQ\�RI�,]DDN
:DOWRQ�/HDJXH�FRQFHUQLQJ�+RXVH�%LOO��������

:LWK�DVVLVWDQFH�IURP�0DU\ODQG�ODZ�HQIRUFHPHQW�RIILFLDOV���WKH
SURSRQHQWV� GHYHORSHG� DPHQGPHQWV� WR� WKH� ELOOV� WR� ³SURYLGH� D
ZRUNDEOH�ELOO�ZKLFK�EDODQFHV�WKH�ULJKWV�RI�KXQWHUV�DQG�VSRUWVPHQ
ZLWK�WKH�ULJKW�RI�WKH�SXEOLF�WR�EH�SURWHFWHG�IURP�WKH�SUROLIHUDWLRQ�RI
VXFK�DQWL�SHUVRQQHO�ILUHDUPV�´��6XSHQVNL�/HWWHU��see also�/HWWHU�RI
'HOHJDWHV�-RKQ�*DU\�DQG�3HWHU�)UDQFKRW��)HEUXDU\�������������7KH
DPHQGPHQWV� GHOHWHG� WKH� JHQHULF� ODQJXDJH� LQ� WKH� GHILQLWLRQ� RI
³DVVDXOW�ZHDSRQ´�DQG��LQVWHDG��H[SDQGHG�WKH�OLVW�RI�QDPHG�ZHDSRQV
WR� ��� HQXPHUDWHG� ILUHDUPV� ³RU� WKHLU� FRSLHV� UHJDUGOHVV� RI� ZKLFK
FRPSDQ\� SURGXFHG� DQG� PDQXIDFWXUHG� WKDW� ILUHDUP�´� � 7KH
DPHQGPHQWV� DOVR� SURYLGHG� WKDW� WKH� VDOH� RU� WUDQVIHU� RI� DVVDXOW
ZHDSRQV� ZRXOG� EH� UHJXODWHG� LQ� WKH� VDPH� PDQQHU� DV� WKH� VDOH� RU
WUDQVIHU� RI� SLVWROV� DQG� UHYROYHUV� DQG� GLUHFWHG� WKH� 6WDWH� 3ROLFH� WR
DGRSW�UHJXODWLRQV�IRU�WKDW�SXUSRVH���7KH�+RXVH�YHUVLRQ�RI�WKH�ELOO
UHFHLYHG� DQ� XQIDYRUDEOH� UHSRUW�� EXW� WKH� 6HQDWH� YHUVLRQ�� DV� WKXV
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� ,Q������� WKH�/HJLVODWXUH�UHYLVHG�WKH�OLVW�RI�VSHFLILF�ILUHDUPV�VHW�

IRUWK� LQ� WKH� GHILQLWLRQ� RI� ³DVVDXOW� ZHDSRQ�´� � &KDSWHU� ����� /DZV� RI
0DU\ODQG��������$V�SDUW�RI�WKDW�UHYLVLRQ��WKH�OHJLVODWLRQ�UHPRYHG�IURP�WKH
OLVW�FHUWDLQ�DVVDXOW�SLVWROV�WKDW�ZHUH�RWKHUZLVH�EHLQJ�EDQQHG�XQGHU�RWKHU
SURYLVLRQV�RI�WKDW�OHJLVODWLRQ��WKH�ELOO�DOVR�DGGHG�WR�WKH�OLVW�RWKHU�DVVDXOW
ZHDSRQV�³WKDW�KDYH�FRPH�LQWR�H[LVWHQFH�VLQFH�WKH�FUHDWLRQ�RI�WKH�OLVW�´
6HQDWH�)ORRU�5HSRUW�IRU�6HQDWH�%LOO��������������7KH�VWDWXWH�FRQWLQXHG�WR
FRYHU�³FRSLHV´�RI�DOO�OLVWHG�ILUHDUPV�

DPHQGHG��ZDV�HQDFWHG�DV�&KDSWHU������/DZV�RI�0DU\ODQG��������7KH
QHZ�DVVDXOW�ZHDSRQV�ODZ��LQFOXGLQJ�WKDW�GHILQLWLRQ��ZDV�FRGLILHG�DW
$QQRWDWHG�&RGH�RI�0DU\ODQG��$UWLFOH���������(� ���

7KXV�� WKH� DSSDUHQW� FRPSURPLVH� WKDW� ZDV� VWUXFN� WR� DFKLHYH
SDVVDJH� RI� WKH� ELOO� ZDV� WR� HOLPLQDWH� WKH� JHQHULFDOO\�GHVFULEHG
FDWHJRULHV�DQG�OLPLW�WKH�UDQJH�RI�ZHDSRQV�VXEMHFW�WR�WKH�QHZ�ODZ�WR
³FRSLHV´�RI�VSHFLILFDOO\�QDPHG�ZHDSRQV���*LYHQ�WKH�REMHFWLRQV�WR�WKH
RULJLQDO� SURSRVHG� GHILQLWLRQ�� LW� VHHPV� XQOLNHO\� WKDW� WKH� *HQHUDO
$VVHPEO\�FRQWHPSODWHG�WKDW�D�VXSHUILFLDO�VLPLODULW\�DORQH�WR�D�OLVWHG
JXQ�ZRXOG�VXIILFH�WR�EULQJ�D�ZHDSRQ�ZLWKLQ�WKH�VWDWXWH���,QVWHDG��LW
OLPLWHG�WKH�UHDFK�RI�UHJXODWLRQ�WR�ZHDSRQV�WKDW�IXQFWLRQHG�LQ�D�YHU\
VLPLODU�PDQQHU�

“Assault Weapons” Included in the Definition of “Regulated
Firearm”

,Q�������WKH�/HJLVODWXUH�IXUWKHU�WLJKWHQHG�UHJXODWLRQ�RI�DVVDXOW
ZHDSRQV�DQG�KDQGJXQV�LQ�WKH�0DU\ODQG�*XQ�9LROHQFH�$FW�RI������
&KDSWHUV� ����� ����� /DZV� RI� 0DU\ODQG� ������ � $V� SDUW� RI� WKDW
OHJLVODWLRQ�� WKH� WHUP�³UHJXODWHG� ILUHDUP´�ZDV� DGGHG� WR� WKH� ODZ� WR
HQFRPSDVV�ERWK�DVVDXOW�ZHDSRQV�DQG�KDQGJXQV���7KH�GHILQLWLRQ�RI
³DVVDXOW�ZHDSRQ�´�QHZO\�FRGLILHG�LQ�$UWLFOH����������G���FRQWDLQHG
WKH�VDPH�OLVW�RI�VSHFLILF�ZHDSRQV�DV�WKH�SULRU�YHUVLRQ�DQG�FRQWLQXHG
WR� LQFOXGH� ³FRSLHV´� RI� WKH� OLVWHG� ILUHDUPV�� ³UHJDUGOHVV� RI� ZKLFK
FRPSDQ\�SURGXFHG�DQG�PDQXIDFWXUHG�WKDW�ILUHDUP�´��$V�RULJLQDOO\
GUDIWHG�� WKH� ELOO� ZRXOG� KDYH� H[SDQGHG� WKH� OLVW� RI� HQXPHUDWHG
ZHDSRQV�WR�LQFOXGH�³DQ\�RWKHU�ILUHDUP�GHILQHG�DV�DQ�DVVDXOW�ZHDSRQ
E\�IHGHUDO� ODZ´��KRZHYHU�� WKDW�SURYLVLRQ�ZDV�DPHQGHG�RXW�RI� WKH
ILQDO�YHUVLRQV�RI�WKH�ELOOV�

,Q�������DV�SDUW�RI�WKH�FRGH�UHYLVLRQ�SURFHVV��WKH�UHJXODWLRQ�RI
ILUHDUPV�ZDV�UHFRGLILHG�LQ�WKH�QHZ�3XEOLF�6DIHW\�$UWLFOH���$V�SDUW�RI
WKDW�UHYLVLRQ��WKH�GHILQLWLRQ�RI�³DVVDXOW�ZHDSRQ´�ZDV�LQFRUSRUDWHG
LQWR� WKH� GHILQLWLRQ� RI� ³UHJXODWHG� ILUHDUP�´� LQ� QHZ� 36� �������S��
0LQRU�FKDQJHV�LQ�WKH�ZRUGLQJ�RI�WKH�GHILQLWLRQ�ZHUH�QRW�LQWHQGHG�WR
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HIIHFW�DQ\�VXEVWDQWLYH�FKDQJH���See�&KDSWHU��������5HYLVRU¶V�1RWH�
/DZV�RI�0DU\ODQG������DW�S������

C. Summary

:KLOH�WKH�UHJXODWHG�ILUHDUPV�ODZ�GRHV�QRW�GHILQH�³FRS\�´�WKH
VWDWXWRU\�GHILQLWLRQ�RI�³ILUHDUP´�DQG�WKH�VSHFLILFDWLRQV�LQ�WKH�OLVW�RI
QDPHG�DVVDXOW�ZHDSRQV�ERWK�VXJJHVW�WKDW�D�ZHDSRQ�PXVW�KDYH�PRUH
WKDQ�D�FRVPHWLF�VLPLODULW\�WR�EH�D�³FRS\�´��0RUHRYHU��LQ�HQDFWLQJ�DQG
DPHQGLQJ� WKH� ODZ� UHJDUGLQJ� ³DVVDXOW� ZHDSRQV�´� WKH� *HQHUDO
$VVHPEO\� � KDV� UHMHFWHG� DWWHPSWV� WR� GHILQH� ³DVVDXOW� ZHDSRQV´
EURDGO\��EDVHG�RQ�JHQHUDO�FKDUDFWHULVWLFV�RU�D�UHIHUHQFH�WR�WKH�PRUH
LQFOXVLYH�IHGHUDO�GHILQLWLRQ���,QVWHDG��LW�KDV�FKRVHQ�WR�HVWDEOLVK�D�OLVW
RI� VSHFLILF� ZHDSRQV�� DQG� LQ� VRPH� FDVHV�� VSHFLILF� FDOLEHUV�
,QWHUSUHWLQJ�³FRS\´�WR�LQFOXGH�DQ\�ILUHDUP�WKDW�PHUHO\�ORRNHG�OLNH
RQH�RI�WKH�HQXPHUDWHG�ILUHDUPV�ZRXOG�UXQ�FRQWUDU\�WR�WKH�FKRLFHV
PDGH�E\�WKH�/HJLVODWXUH��

$V� WKH�SURSRQHQWV�RI� WKH�RULJLQDO������ OHJLVODWLRQ� LQGLFDWHG
ZKHQ� WKH\� FUDIWHG� WKH� DPHQGPHQWV� WR� DFKLHYH� LWV� SDVVDJH�� WKH
SXUSRVH� RI� OLVWLQJ� VSHFLILF� ZHDSRQV� DQG� WKHLU� ³FRSLHV´� ZDV� WR
GLVWLQJXLVK�³DQWL�SHUVRQQHO´�DVVDXOW�ZHDSRQV�IURP�ILUHDUPV�XVHG�E\
KXQWHUV� DQG� VSRUWVPHQ� WKDW� PLJKW� IDOO� ZLWKLQ� D� PRUH� JHQHULF
GHILQLWLRQ���&RQVLVWHQW�ZLWK�WKH�*HQHUDO�$VVHPEO\¶V�DSSDUHQW�LQWHQW
WR�FUHDWH�D�GHILQLWLRQ�ZLWK�DQ�H\H�WRZDUG�WKH�IXQFWLRQ�RI�WKH�ZHDSRQ�
D�³FRS\´�ZRXOG�LQFOXGH�D�ILUHDUP�ZKRVH�LQWHUQDO�FRPSRQHQWV�DQG
IXQFWLRQ��QHFHVVDU\� WR� WKH�RSHUDWLRQ�RI� WKH� ILUHDUP��DUH� VLPLODU� WR
WKRVH�RI�RQH�RI�WKH�VSHFLILFDOO\�HQXPHUDWHG�DVVDXOW�ZHDSRQV���$V�WKH
DJHQF\�FKDUJHG�ZLWK�DGPLQLVWHULQJ�WKH�UHJXODWHG�ILUHDUPV�ODZ��WKH
'HSDUWPHQW�RI�6WDWH�3ROLFH�PXVW�PDNH�WKDW�DVVHVVPHQW�

III

Conclusion

)RU� WKH� UHDVRQV� VHW� IRUWK� DERYH�� LW� LV� RXU� RSLQLRQ� WKDW� WKH
UHIHUHQFH� WR� ³FRSLHV´� LQ� 36� �������S����� GRHV� QRW� H[WHQG� WKH
UHJXODWHG� ILUHDUPV� ODZ� WR� ZHDSRQV� WKDW� EHDU� D� PHUH� FRVPHWLF
VLPLODULW\�WR�D�OLVWHG�ZHDSRQ���5DWKHU��LQ�RUGHU�IRU�D�ILUHDUP�WR�EH
FRQVLGHUHG�D�FRS\�RI�D�OLVWHG�DVVDXOW�ZHDSRQ��DQG�WKHUHIRUH�JRYHUQHG
E\�WKH�UHJXODWHG�ILUHDUPV�ODZ��WKHUH�PXVW�EH�D�VLPLODULW\�EHWZHHQ�WKH
LQWHUQDO� FRPSRQHQWV� DQG� IXQFWLRQ� RI� WKH� ILUHDUP� LQ� TXHVWLRQ� DQG
WKRVH�RI�RQH�RI�WKH�OLVWHG�ZHDSRQV���$�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU
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D� SDUWLFXODU� ILUHDUP� EHDUV� VXFK� VLPLODULW\� LV� D� IDFWXDO� TXHVWLRQ
HQWUXVWHG�LQ�WKH�ILUVW�LQVWDQFH�WR�WKH�'HSDUWPHQW�RI�6WDWH�3ROLFH�

'RXJODV�)��*DQVOHU
Attorney General

0DUN�+��%RZHQ
Assistant Attorney General

5REHUW�1��0F'RQDOG
Chief Counsel
   Opinions and Advice
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